TRACT  ON  GOVERNMENT 


What  constitutes  a state  ? 

Not  high-raised  battlements,  or  labor’d  mound, 

Thick  Trail,  or  moated  gate  ; 

Not  cities  proud,  with  spires  and  turrets  crown’d; 

No  ; Men,  higii-jiinded  Men, 

Men,  who  their  duties  know  ; 

But  know  their  rights  ; and  knowing,  dare  maintain. 
These  constitute  a state. 
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Upon  your  motion,  proceeding  from  a magnanimity  that 
the  rivalry  of  a common  profession  has  not  impaired,  the 
Legislature  at  its  last  session  condescended  to  compliment 
me.  I would  indeed  be  ungrateful  not  to  acknowledge  thus 
publicly  my  obligations  to  you  for  having  obtained  for  me 
so  great  and  singular  an  honor.  I doubt  not  that  had  I con- 
sulted you,  you  would  have  declined  this  dedication.  For 
such  is  the  modesty  of  your  nature,  that  your  virtues,  abilities 
and  learning,  would  be  inadequately  known,  did  not  your 
friendship  overcome  it  and  embolden  you. 
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JAMES  M.  WALKER. 


Digitized  by  the  Internet  Archive 
in  2017  with  funding  from 

This  project  is  made  possible  by  a grant  from  the  Institute  of  Museum  and  Library  Services  as  administered  by  the  Pennsylvania  Department  of  Education  through 


1* 


https://archive.org/details/tractongovernmenOOwalk 


PREFACE. 


The  form  of  our  government  makes  every  citizen,  in 
some  degree,  a participator  in  its  administration.  Hence, 
his  thoughts  are  frequently  occupied  in  the  consideration  of 
its  principles.  He  may  not  be,  practically,  acquainted  with 
the  management  of  great  affairs,  and  yet  study,  reflection, 
and  intercourse  with  persons,  in  eminent  stations,  may  have 
furnished  him  with  new  and  useful  ideas.  “ I have  known 
merchants  with  the  sentiments  and  abilities  of  great  states- 
men, and  I have  seen  persons  in  the  rank  ot  statesmen,  with 
the  conceptions  and  characters  of  pedlars.  Indeed,  my  ob- 
servation has  furnished  me  with  nothing  that  is  to  be  found 
in  any  habits  of  life,  or  education,  which  tends  wholly  to 
disqualify  men  for  the  functions  of  government,  but  that,  by 
which  the  power  of  exercising  these  functions  is  frequently 
obtained,  I mean  a spirit  of  low  cabal  and  intrigue,  which  I 
have  never  in  one  instance  seen  united  with  a capacity  for 
sound  and  manly  policy.”  * With  this  belief,  the  following 
Tract  has  been  written.  “ Herein,  although  I could  not  be 
ignorant  of  the  difficulty  of  the  matter,  which  he  that  taketh 
it  in  hand  will  soon  find,  or  much  less  of  my  own  inability, 
which  I had  a continual  sense  and  feeling  of ; yet  because  I 


* Burke's  Speech  on  East  India  Bill. 
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had  more  means  of  absolution  than  the  younger  sort,  and 
more  leisure  than  the  greater  sort,  I did  think  it  not  impossible 
to  work  some  profitable  effect:  the  rather  because  where  an 
inferior  wit  is  bent  and  conversant  upon  one  subject,  he 
shall  many  times  with  patience  and  meditation  dissolve  and 
undo  many  of  the  knots,  which  a greater  wit,  distracted  with 
many  matters,  would  rather  cut  in  two,  than  unknit.”  * 

It  is  to  be  premised,  that  although  the  people  of  these 
States  are  ardently  attached  to  their  form  of  government,  and 
are  often  called  upon  to  participate  in  its  administration 
through  their  representatives,  it  may  be  doubted  whether  any 
considerable  portion,  either  of  the  people  or  their  representa- 
tives, possess  a correct  knowledge  of  its  principles.  Certainly 
there  prevails  among  them  a great  variety  of  opinions  on  this 
subject.  The  consolidationist,  as  he  is  termed  in  party  par- 
lance— the  federalist — the  State- Rights  man  — and  other 
varieties  of  color,  exist,  each  entertaining  opinions  diametri- 
cally opposed,  as  to  the  nature,  principles,  and  correct  policy 
of  the  general  government.  This  variety  is  not  confined  to 
the  masses,  but  obtains  also  among  persons  of  high  position, 
and  some  of  whom  have  historical  names.  It  cannot  there- 
fore be  doubted  that  the  people  arc  uninformed  on  the  true 
principles  of  government,  since  these  leaders  themselves  are 
not  agreed  upon  them.  The  subject  therefore  still  possesses 
interest,  and  is  open  to  debate. 

We  have  no  a priori  theory  of  government  to  suggest  — the 
principles  of  human  nature,  as  they  are  recognised  universally, 
illustrated  by  examples  from  history,  will  be  our  guide  in  the 
consideration  of  the  origin,  principles  and  policy  of  govern- 
ment.  Modern  history  furnishes  us  with  the  best  examples ; 


* Bacon  — Reading  on  Uses- 


we  assume  that  England,  and  particularly  the  United  States, 
have  happier  and  freer  peoples  than  the  world  ever  before 
knew.  The  principles  of  these  governments,  therefore,  are 
chiefly  to  be  studied.  So  that,  in  fact,  the  question  may  be 
limited  to  an  inquiry  by  what  means  these  governments  may 
be  improved. 

"We  shall  not  enter  into  the  consideration  of  many  topics 
which  have  heretofore  occupied  the  attention  of  writers  on 
government,  because  we  believe  them  to  be  totally  immaterial. 
And  they  all  may  be  classed  in  that  unfruitful  speculation 
which  springs  from  the  a priori  method,  — as  whether  the 
state  of  man  by  nature,  is  one  of  war  or  peace.  The  opinion 
of  Hobbes  and  his  sect,  that  it  is  a state  of  war,  seems  to  us 
totally  illogical,  and  their  writings  unworthy  of  perusal.  It 
argues  that  the  state  of  man  by  nature  is  hostile  to  man 
— that  is,  to  association,  or  society.  Yet  the  happiness 
of  that  nature  can  only  be  found  in  society.  But  we  discard 
all  such  “vain  philosophy,”  believing  that  love  and  truth,  and 
justice  and  mercy,  are  more  natural  to  man,  and  more  abound 
in  him,  than  hatred,  and  falsehood,  and  robbery,  and  blood- 
guiltiness. 


TRACT. 


CHAPTER  I. 

It  is  of  man’s  nature  to  be  a social  being.  History 
affords  us  no  example  of  men  living  in  that  so-called  state 
of  nature,  which  is  independent  of  society.  Such  a state 
would  be  contrary  to  his  nature.  Man’s  noblest  qualities, 
those  which  give  him  the  preeminence  of  brute  creation, 
only  exist  in  society.  We  may  conceive  of  gratitude, 
truth,  and  justice,  and  such  like  sentiments  existing 
independent  of  society  as  capabilities  of  his  nature.  But 
to  be  true,  grateful  or  just,  man  must  have  association 
with  his  fellow-men.  And  it  may  be  doubted,  if  even 
those  capabilities  could  be  conceived  of  by  a man,  who 
had  not  first  known  the  actual  existence  of  society.  We 
attain  to  a knowledge  of  man’s  capabilities  only  by  expe- 
rience. However,  association  is  indispensable  to  the 
actual  exhibition  of  man’s  nature.  The  existence  of  the 
principles  of  his  nature,  (whether  we  acquire  a knowledge 
of  them  by  experience  or  by  intuition,)  implies  also  the 
existence  of  society.  Man  is  grateful,  when  he  is  grate- 
ful  to  some  other  man : gratitude  and  society  are  insepara- 
ble ideas.  Man’s  tendency,  desire,  or  whatever  else  it 
may  be  termed,  towards  society,  is  not  a single  principle, 
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distinguishable  from  other  principles,  like  love  from 
hatred,  or  imagination  from  memory,  but  it  is  the  condi- 
tion of  the  existence  and  development  of  each  and  all  his 
principles.  Truth,  justice,  love,  and  such  like,  exist  either 
actually  or  as  capabilities  only  in  society  actual  or  ideal. 
Nor  is  his  social  sentiment  or  principle,  for  the  same 
reasons,  caused  by — the  effect  of — those  other  sentiments 
or  principles  of  his  nature.  We  cannot  conceive  of  the 
existence  of  the  one  or  the  other,  but  as  mutual  and 
indispensable  conditions  of  each  other.  It  is  not  difficult 
to  conceive  of  them,  independent  of  any  particular  society 
or  individual.  Hence,  it  has  been  supposed,  that  they 
are  the  causes  of  society  ; that  man  is  led  by  his  reason 
to  seek  society,  having  found  its  advantages  greater  than 
those  of  the  opposite  state.  Whereas  society  is  his  natu- 
ral state.  He  is  no  more  led  by  reason  to  love  society, 
than  to  love  himself.  lie  loves  himself  because  it  is  his 
nature,  and  he  loves  society  for  the  same  reason.  Love 
of  self  and  love  of  society  are  identically  the  same  thing  ; 
and  if  man’s  nature  was  uncorrupted,  he  would  love  his 
neighbor  as  himself.  It  is  plain,  therefore,  that  society 
is  the  indispensable  condition  of  man's  moral  and  mental 
being.  It  is  as  much  the  law  of  his  nature,  as  to  think 
or  eat.  The  idea  that  he  is  impelled  to  seek  society  by 
any  other  cause  is  totally  unfounded.  It  would  be  neces- 
sary to  him,  whether  he  be  in  the  highest  or  lowest  state 
of  improvement. 

When  it  is  said  that  man  is  a rational  being,  plainly 
that  phrase  does  not  refer  exclusively  to  the  principle  of 
reason,  but  comprehends  also  all  his  faculties  — all  his 
moral  and  mental  principles.  The  office  of  reason  is  to 
regulate  and  check  human  sentiments  and  passions.  It 
determines  when  these  passions  and  sentiments  are  exces- 
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sive,  and  restrains  them.  The  proper  as  well  as  the 
improper  indulgence  of  our  sentiments  and  passions, 
requires  society.  Reason,  therefore,  is  not  the  cause  of 
society,  but  an  instrument  to  restrain  the  excessive  in- 
dulgence of  our  passions  to  the  injury  of  ourselves  and 
society.  It  is  consistent  with  society,  because  it  is  con- 
sistent with  the  indulgence  of  those  sentiments  that  exist 
only  in  society.  It  is  an  absurdity  to  suppose  that  the 
Infinite  Creator  has  implanted  in  man,  as  essential  prin- 
ciples of  his  nature,  irreconcilable  principles.  It  is 
illogical  to  hold  that  a proposition,  which  exists  only 
upon  condition,  is  repugnant  to  that  very  condition.  It 
is  against  experience,  for  reason  and  the  indulgence  of 
our  sentiments  are  perfectly  consistent.  Those  writers, 
therefore,  who  imagine  a state  of  nature  as  existing  even 
by  possibility,  independent  of  society  — and  especially 
those  who  hold  that  state  of  nature  inconsistent  with 
society,  deny  the  harmony  of  the  laws  of  man’s  nature. 
They  refuse  to  the  Infinite  the  merit  due  to  the  Grecian 
lawgiver,  who  gave  to  his  people  the  laws  most  suitable 
to  them.  Particular  societies  have  undoubtedly  existed, 
hostile  to  the  true  happiness  of  man,  which  is  the  full 
and  free  development , under  the  control  of  reason , of  all 
the  laws  of  his  nature.  But  these  were  the  abuses  that 
the  injustice  of  man  imposed  upon  his  kind;  and  even 
though  the  just  indignation  of  man  had  anticipated  time, 
and  destroyed  them,  other  societies  would  still  have  been 
indispensable. 

It  is  a fact,  that  the  laws,  principles  or  desires  of  man’s 
nature,  tend  towards  external  manifestations  of  them- 
selves or  acts,  and  all  of  them,  too,  to  excessive  action. 
Each  of  them  therefore,  as  for  example,  love,  may  be  re- 
garded in  a twofold  point  of  view ; first,  as  to  the  affec- 
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tion  itself,  and  next,  as  to  its  external  manifestation,  or 
the  act.  The  affection  itself  may  be  right  or  wrong,  may 
be  proper  or  reasonable,  or  improper  or  immoderate. 
Now  if  reason  possessed  its  rightful  power  of  restraint 
over  our  affections,  it  would  eradicate  the  wrong  affec- 
tion, and  moderate  the  immoderate;  and  no  act  manifest- 
ing a wrong  or  immoderate  affection,  would  be  done. 
Reason  does,  undoubtedly,  in  some  degree  subserve  the 
purpose  of  restraining  our  passions.  It  is  the  only 
power  that  can  restrain  them,  when  they  do  not  manifest 
themselves  in  acts.  And  so  far  as  it  does  operate  at  all, 
either  over  our  affections  or  our  acts,  it  operates  as  a 
check  or  restraint.  It  is  plain,  that  in  a perfect  state, 
where  reason  exercised  its  full,  rightful  authority  over 
our  passions,  that  man  would  need  no  other  government. 
Armies,  and  courts,  and  their  coadjutory  evils,  would  be 
useless.  Human  passions  would  be  kept  within  their 
proper  bounds,  and  all  the  laws  of  man’s  nature  would 
move  together  in  harmonious  unity. 

Experience  teaches  us,  however,  that  reason  does  not 
exercise  its  rightful  power  over  human  passions ; that, 
alone , it  is  incapable  of  governing  man.  Ilis  passions 
will  overflow  their  natural  boundary,  either  to  the  injury 
of  the  individual  himself  or  to  society.  As  to  the  former, 
the  eye  of  man  can  but  rarely  and  uncertainly  see  the 
misery  that  the  moral  freshet  produces.  It  escapes  his 
observation,  and  for  the  most  part  is  remediless,  inasmuch 
as  the  inner  excess  of  affection  can  be  subdued  only  by 
the  reason  of  the  individual.  His  fellow-man  can,  at 
most,  do  little  more  than  revive  and  animate  dormant 
reason  by  persuasion.  He  must  be  a law  and  self-gov- 
ernment unto  himself.  But  when  the  flood  of  human 
passion  threatens  the  well-being  of  his  neighbor ; when 
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the  inner  excess  of  affection  manifests  itself  in  acts,  the 
reason  of  society,  which  is  impotent  to  control  his  reason, 
must  control  his  acts  by  acts.  The  law  of  society  must 
control  him.  It  is  observable,  that  the  act  of  the  person 
to  be  restrained,  necessarily  is  precedent  in  time.  Hence 
laws  are  practically  known  only  through  violations  of 
them.  Courts  are  concerned  solely  with  the  past  act  — 
the  wrong  done.  Now  it  is  plain  that  the  necessity  of 
government  is  caused  by  the  inability  of  reason  to  control 
all  human  acts,  and  that  its  duty  begins  where  reason 
fails  to  control  acts.  The  use  of  government  is  to  restrain 
human  acts  injurious  to  society,  and  which  reason  has  not 
the  power  to  restrain.  It  is  an  instrument  of  society , 
expressing  the  reason  of  society,  and  subsidiary  to  the 
reason  of  society.  Its  end  is  to  do  what  reason,  in  a per- 
fect state  of  man’s  nature,  would  do,  restrain  the  excess 
of  his  passions.  It  cannot  be  more  than  that,  without 
restraining  human  passions  beyond  the  just  limits  of  rea- 
son, and  thereby  depriving  man  of  some  portion  of  the 
happiness  to  which  he  is  justly  entitled.  The  matters 
necessary  to  the  defence  and  well-being  of  society,  are 
far  from  being  coincident  with  those  necessary  to  the 
defence  and  well-being  of  government.  For  instance, 
the  life  of  society  is  put  in  jeopardy  by  general  immo- 
rality ; but  this  is  the  food  of  government.  Man  in  an 
incorrupt  condition  of  nature,  would  need  no  external 
government.  Courts  and  armies  are  necessary  to  govern- 
ment, to  render  it  an  effectual  instrument  of  society. 
Society  requires  roads  ; and  the  best  of  them,  English 
and  American  railroads  are  built  by  society,  and  their 
owners  eschew  governmental  care.  It  requires  educa- 
tional institutions  ; the  best  of  them,  Oxford,  Yale, 
Harvard,  Cambridge,  are  independent  of  governmental 
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support.  Society  is  supposed  to  need  banks,  to  carry  on 
its  commerce.  Government  is  not  a trader,  and  needs  no 
banks  ; government  needs  them  only  to  support  itself 
against  society ; to  have  money  at  its  disposition  which 
it  fears  to  exact  from  the  people.  Government  banking 
is,  in  short,  only  an  ingenious  mode  of  taxing  the  people. 
“ There  is  no  art,”  says  Adam  Smith,  “ that  government 
learns  sooner,  than  that  of  draining  money  from  the 
pockets  of  the  people.”  Hence  the  interests  of  the  gov- 
ernment and  those  of  society  may  become  hostile,  and 
even  irreconcilable. 

Government  is  not  society.  It  is  an  instrument  of 
society,  subsidiary  to  its  reason,  and  useful  only  in  that 
respect.  It  must  exist  only  because  in  the  present  im- 
perfect state  of  man,  reason  has  not  all  its  rightful  power. 
Now  man  is  entitled  to  the  pursuit  of  happiness,  which  is 
the  full  and  free  development  of  all  the  laws  of  his 
nature,  unrestrained  except  by  reason.  Reason,  too,  as 
one  of  the  laws  of  his  nature,  is  also  entitled  to  the  same 
full  and  free  development.  In  that  condition,  the  full 
and  free  development  of  all  the  laws  of  man’s  nature, 
reason  included,  they  would  all  act  together  in  har- 
mony, and  society  would  need  no  external  government. 
It  is  because  such  is  not  his  condition,  that  man  needs 
external  government.  But  the  end  of  government  is 
plainly  to  do  no  more  than  aid  reason,  in  controlling 
human  acts.  A perfect  government,  therefore,  would  do 
no  more  than  reason ; would  put  no  other  restraint  upon 
the  full  and  free  development  of  man’s  nature  than  reason 
would.  It  cannot  be  too  often  repeated,  for  the  sake  of 
human  happiness  as  well  as  for  the  philosophical  discus- 
sion of  principles  of  government,  that  it  is  only  an  in- 
strument subsidiary  to  the  reason  of  society  and  for  the 
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use  of  society;  and  that  therefore  it  cannot  justly  impose 
upon  man  greater  restraints  than  reason  approves.  That 
society  is  generally  considered  as  being  superseded  by 
government,  is  true  ; it  is  the  root  of  all  the  arguments 
in  favor  of  splendid  and  powerful  governments.  That 
the  instrument  is  then  more  considered  than  society,  is 
also  true,  so  that  the  latter,  which  is  but  the  multitude 
of  its  members,  is  often  and  systematically  made  to 
suffer  the  greatest  evils  for  the  benefit  of  the  former. 
Thus  government  becomes  the  greatest  foe  of  the  society, 
for  the  use  of  which  it  was  instituted. 

The  end  of  government  is  to  aid  the  reason  of  society, 
in  controlling  those  acts  of  individuals  which  neither  the 
reason  of  the  individual,  nor  the  reason  of  society,  ex- 
pressed in  public  opinion,  can  control.  By  controlling 
where  private  reason  and  public  opinion  are  impotent,  it 
enables  the  rest  of  society  to  develop  its  mental  and 
moral  qualities,  including  reason ; in  short,  uninter- 
ruptedly to  pursue  its  happiness.  Every  form  of  govern- 
ment which,  instead  of  acting  as  a subsidiary  to  reason, 
only  upon  individuals  regardless  of  reason,  lays  its  power 
also  upon  the  rest  of  society,  restrains  it  unreasona- 
bly and  unnecessarily.  It  deprives  it  of  some  portion  of 
the  full  and  free  development  consistent  with  reason,  to 
which  it  is  entitled.  It  then  restrains  man  in  the  just 
and  reasonable  indulgence  of  the  laws  of  his  nature, 
and  thereby  denies  him  a portion  of  his  happiness. 

But  this  view  does  not  justify  the  idea,  that  every 
people  ought  to  have  the  same  form  of  government,  or 
could  be  happy  under  the  same  degree  of  freedom.  It  is 
fatally  hostile  to  political  propagandism,  and  the  retail 
dealers  in  perfect  constitutions.  This  view  maintains  that 
no  people  are  entitled  to  the  unrestrained  development  of 
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the  laws  of  their  nature,  farther  than  they  are  actually , 
not  theoretically,  obedient  to  reason.  When  reason,  the 
power  of  self-government,  is  weak,  the  external  govern- 
ment must  be  strong.  Force  — armies  and  courts  — 
must  restrain,  when  reason  does  not ; and  every  form  of 
government,  and  every  degree  of  restraint  by  government 
which  exercises  no  more  powers  than  are  sufficient  to 
supply  the  want  of  self-government,  is  a good  govern- 
ment. It  is,  then,  only  a subsidiary  of  reason ; such  a 
government  may  he  an  autocracy,  monarchy,  or  republic, 
according  as  the  obedience  of  the  people  to  reason  is 
greater  or  less.  The  best,  form  is  not  that  of  any  par- 
ticular name,  nor  is  the  best  government  that  which  is 
best  administered,  hut  that  which  is  most  subsidiary  and 
only  subsidiary  to  the  reason  of  the  people.  When  a 
people  improve  in  their  capacity  for  self-government,  the 
restraint  of  it  must  be  diminished.  When  that  capacity 
diminishes,  it  must  be  increased ; so  they  ought  to  be  for 
the  happiness  of  the  people ; more  than  that,  so  they 
will  he.  Such,  history  teaches,  is  the  inevitable  event. 
It  is  certain  in  its  operation  as  a law  of  nature,  that  when 
a people  become  tit  for  a greater  relaxation  of  the  re- 
straints of  government,  that  the  government  must  relax 
them  or  perish  ; if  they  become  less  tit,  they  have  no 
alternative  but  a stronger  government,  or  anarchy.  It 
depends  solely  upon  the  capacity  of  a people  for  self- 
government,  what  is  its  best  form,  and  what  is  the 
necessary  degree  of  power  which  the  government  should 
possess.  Now  that  capacity  for  self-government  must 
be  acquired  by  the  people  for  themselves,  and  by  their 
own  individual  efforts.  It  is  vain  for  man  to  look  to 
government  for  his  mental  and  moral  elevation.  The 
end  of  government  is  restraint — the  interest  and  ambi- 
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tion  of  rulers  lead  them  to  perpetuate  that  restraint,  and 
to  enjoy  supremacy  over  the  people,  wealth,  titles,  rank, 
and  influence.  Thus  their  interest  and  ambition  concur 
in  increasing,  not  diminishing,  the  restraint  which  every 
form  of  government  necessarily  imposes  upon  the  people. 
When,  therefore,  the  capacity  of  a people  for  self-govern- 
ment increases,  the  people  themselves  must  remove  the 
restraints,  either  by  force,  or  in  popular  governments 
like  those  of  England  and  the  United  States,  by  making 
it  the  interest  of  rulers  to  abandon  them.  But  under 
any  and  all  forms  of  government,  the  utmost  that  the 
most  honest  ruler  can  do  for  a people,  is  to  remove  the 
restraints  and  obstacles  which  prevent  their  progress, 
in  moral,  mental,  and  physical  improvement.  History 
abounds  in  instances  of  attempts  to  make  nations  moral, 
economical,  patriotic,  wealthier,  wiser,  by  legislation  ; but 
in  vain.  They  have  failed,  because  it  is  an  immutable 
and  inexorable  law  that  man  — not  one  but  all  men  — 
must  make  for  himself,  his  own  moral  and  mental  char- 
acter. lie  must  by  his  own  efforts  acquire  capacity  for 
self-government.  He  cannot  by  act  of  Congress  be  made 
a saint  or  a philosopher,  an  affectionate  parent,  a dutiful 
son,  an  honest  man,  a patriot,  or  a philanthropist.  Gov- 
ernment can  do  for  him  no  more  than  to  remove  restraints 
upon  his  development,  mental,  moral,  and  physical.  Its 
duty  is  not , to  do,  but  to  permit  the  people  to  do.  Let 
government  possess  any  part  of  the  powers  necessary  to 
undertake  the  improvement  of  the  mental  or  moral  char- 
acter of  a people,  its  elevation  to  capacity  for  self-govern- 
ment, and  not  only  will  it  fail,  though  its  intentions  be 
honest,  but  it  will  be  the  most  intolerable  tyranny.  It 
absorbs  into  the  government  all  the  power  of  the  man, 
and  obliterates  the  nation  as  a moral  being.  It  is  no 
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longer  subsidiary  to  human  reason  for  the  use  of  society, 
but  it  dethrones  reason,  and  makes  itself  its  successor 
and  master.  It  is  then,  indeed,  society.  This  is  the 
last  and  worst  usurpation  of  which  government  is  capa- 
ble. Then,  verily,  the  preservation  of  government  is  its 
first  duty,  then  its  safety  is  the  supreme  law,  and  to 
disregard  the  interests  and  well-being  of  the  multitude 
that  composes  society  is  justice,  and  mercy,  and  pa- 
triotism. 

To  be  free,  a people  must  make  themselves  fit  to  be 
free.  Liberty  is  the  enjoyment  of  the  full  and  free  de- 
velopment of  all  the  laws  of  man’s  nature,  including  rea- 
son. Liberty  is  merely  freedom  from  restraint.  Political 
freedom  is  a freedom  from  political  restraint.  Hence, 
those  who  construct  governments  merely  to  secure  polit- 
ical freedom,  and  consider  it  the  end  of  government,  err 
greatly.  For  every  government  is  a restraint  upon  free- 
dom ; in  other  words,  government  and  freedom  are  con- 
tradictory ends.  But  when  government  is  a subsidiary 
to  reason,  it  imposes  no  more  restraint  upon  freedom  than 
is  reasonable.  It  takes  from  the  people  no  more  free- 
dom than  they  are  incapable  of  using  well ; it  supplies 
only  their  want  of  capacity  for  self-government.  No  gov- 
ernment, therefore,  however  perfect  in  theory,  can  confer 
freedom.  If  the  people  are  incapable  of  self-government, 
the  greatest  curse  that  can  be  inflicted  on  them  is  liberty 
unrestrained.  A nation  may  attain  the  highest  degree 
of  civilization  — may  rival  Greece  in  arts,  eloquence,  and 
philosophy  — its  flocks  may  cover  a thousand  hills,  and 
its  ships  be  countless  as  the  stars ; but  these  will  not 
make  her  free.  If  that  people  heed  not  reason,  and  obey 
its  dictates  implicitly,  submissively  and  thankfully,  they 
are  incapable  of  self-government,  and  must  be  made  obc- 
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dient  by  force.  They  are  neither  free,  nor  deserve  to  be  ; 
they  need  a master,  and  assuredly  will  find  him.  Re- 
verse the  picture  — as  often  as  that  people  conquers  itself 
it  conquers  government ; onwards  in  self-conquest  it 
advances,  and  the  spoil  of  each  battle  is  self-elevation 
and  freedom.  Let  it  make  itself  fit  to  be  free,  and  free 
it  will  be.  History  has  not  yet  recorded  the  first  in- 
stance of  a nation  fit  to  be  free,  that  was  not  free. 
Poland,  that  might  have  been  free,  disappeared  from 
among  the  nations  of  the  earth  because  her  government 
was  framed  in  hostility  to  reason.  It  permitted  to  each 
noble,  at  his  pleasure,  to  arrest  the  action  of  the  whole 
people  by  his  negative ; and  no  remedy  was  provided 
for  such  an  abuse.  A constitution  made  for  that  mutable 
being,  man,  was  immutable;  a government  that  was  neces- 
sary only  because  man  would  not  obey  reason,  but  was 
corrupt  and  unreasonable,  invested  each  with  a power 
that  even  an  honest  man  could  not  safely  be  intrusted 
with,  however  reasonable.  Under  a government  which 
thus  legalized  anarchy,  easy  access  was  given  to  foreign 
bribery.  The  corruption  of  a single  member  could  frus- 
trate the  plans  wisely  devised  and  essential  to  the  national 
defence.  So  too,  Rome,  when  her  civil  laws  were  so  just, 
that  the  earth  still  voluntarily  obeys  them  ; with  an  em- 
pire, almost  universal,  an  ample  commerce,  excelling  in 
the  arts,  that  adorn  and  dulcify  life,  began  to  decline. 
In  the  midst  of  this  external  splendor,  her  people  were 
corrupt,  her  offices  were  venal,  “ the  disposition  to  ele- 
vate to  places  of  trust  and  power  those  who  were  dis- 
tinguished for  wisdom  and  experience  ” # was  dead  ; the 
virtues  that  had  made  her  great  were  obsolete.  She, 
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too,  suffered  under  the  inexorable  law,  that  where  the 
reason  of  the  people,  its  power  of  self-government,  is 
weak,  the  government  must  be  strong. 

The  government,  therefore,  which  is  best  for  a people, 
is  that  which  supplies,  and  does  no  more  than  supply, 
their  want  of  capacity  for  self-government;  and  it  is 
certain,  that  it  will  not  live  long  without  finding  it.  It 
may  be  an  autocracy,  monarchy,  or  republic,  hut  no  form 
can  justly  be  termed,  abstractly,  the  best  form.  It  is  a 
mere  instrument,  and  its  perfectness  depends  altogether 
upon  its  practical  usefulness.  The  government  of  the 
United  States  would  suit  no  other  people.  It  would  be 
more  tolerable  to  England  than  to  any  other.  It  would 
he  to  Russia  as  great  a curse,  as  its  government  would  be 
to  this  country.  The  exchange  would  spread  anarchy 
and  confusion  in  the  former,  resulting  in  submission 
again  to  a government  of  great  power;  in  the  latter,  it 
would  produce,  suddenly,  rebellion,  victory,  and  a repub- 
lic. But  the  present  condition  of  the  two  is  not  immu- 
table. Russia  may  grow  more  fit,  and  this  country  less 
fit  for  freedom ; she  will  then  attain  it  — we  will  then 
lose  it ; and  the  fates  of  both  will  have  been  earned  by 
their  several  people  and  deserved.  The  progress  of  both 
must  be  gradual.  No  one  individual  can,  by  mere  voli- 
tion, ascend  higher  in  the  scale  of  mental  and  moral 
improvement.  How  can  millions  of  individuals  do  other- 
wise than  by  infinite  toil,  and  sorrow,  and  suffering, 
attain  to  a higher  condition  1 The  pain  of  birth  is  not 
greater  than  that  of  death ; and  so  with  sorrow  and  suf- 
fering and  useless  toil,  nations  descend  into  slavery. 
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CHAPTER  II. 

Government  is,  primarily,  merely  an  instrument  sub- 
sidiary to  reason,  for  the  control  of  human  conduct.  It 
is  purely  an  instrument  of  restraint ; the  powers  essential 
to  it  are  none  therefore  but  such  as  will  render  it  efficient 
for  restraint.  To  restrain,  it  must  continue  to  exist,  and 
must,  therefore,  have  powers  of  self-preservation,  and  that 
includes  the  well-being  of  the  government.  The  power  of 
self-defence  is  also  a power  of  acting  offensively,  for  self- 
preservation.  Now  the  power  of  self-defence  includes 
chiefly  the  right  of  creating  and  maintaining  courts  and 
armies.  Incident  are  powers  of  taxation  and  others  ; all, 
however,  necessary  for  the  purpose  of  self-defence.  The 
exercise  of  these  powers,  creating  the  necessity  of  having 
a multitude  of  offices  and  officers,  spreads  the  influence 
of  the  government,  in  a vast  variety  of  ways,  among  the 
people.  And  so  long  as  these  powers  are  used  by  gov- 
ernment merely  for  the  purposes  of  self-defence,  it  is 
apparent  that  the  greater  its  influence  the  better  for  the 
people.  Moreover,  a government  possessing  no  other 
powers,  or  rather  having  the  right  to  use  none  of  the 
powers  which  it  possesses,  for  any  other  purpose  than  for 
that  of  its  self-defence  and  well-being,  is  in  little  danger 
of  being  perverted  to  the  injury  of  society.  Thus  a power 


of  taxation  for  the  purpose  of  self-defence,  cannot  easily 
be  used  for  any  other,  without  the  abuse  being  plain  and 
manifest.  Now  in  proportion,  experience  and  history 
teach  us,  as  rulers  are  under  the  necessity  either  of  openly 
and  boldly  violating  a law,  or  not  violating  it,  will  be 
their  hesitation  to  violate  it  at  all.  The  instances  in 
history  of  the  usurpations  of  rulers,  are  generally  cases 
wherein  the  right  to  exercise  the  power  was  doubtful,  or 
the  violation  took  place  under  cover  of  some  recognised 
law.  Open  and  undisguised  usurpation  of  power  occurs 
only  where  the  people  are  already  tit  for  slavery.  In  like 
manner,  as  the  expense  of  maintaining  courts  and  armies, 
all  their  officers  and  servants,  as  well  as  all  their  other 
causes  of  expenditure,  can  be  certainly  estimated,  so  the 
amount  necessary  to  be  raised  by  taxation  for  self-defence 
and  the  well-being  of  tire  government  is  easily  fixed.  All 
therefore  of  the  expenses  which  can  be  necessary  for  its 
defence  and  well-being,  are  not  only  easily  estimated,  but 
necessarily  cannot  be  much  over-estimated.  Beyond  that 
sum  the  government  would  have  no  power  to  impose 
taxes  upon  the  people. 

Now  it  is  apparent,  that  if  any  powers  beyond  those 
above  mentioned  — namely,  to  establish  justice,  insure 
domestic  tranquillity,  provide  for  the  common  defence, 
and  secure  the  blessings  of  liberty,  powers  only  of  self- 
defence  and  well-being  of  government  — are  either  grant- 
ed to,  or  exercised  by  a government,  that  thereby  the 
government  is  intended  for  other  purposes  than  those  of 
mere  restraint.  Then  it  ceases  to  be  only  an  instrument 
subsidiary  to  reason,  in  the  control  of  human  passions ; 
then  instead  of  leaving  to  the  people  the  free  and  full 
development  of  their  natural  laws,  unrestrained  except 
by  reason,  it  goes  farther.  Now  it  may , having  the  power, 
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restrain  the  people  unreasonably,  and  unnecessarily  de- 
prive them  of  some  portion  of  their  happiness. 

Beyond  the  powers  of  restraint,  there  are  none  which 
can  be  conceiyed  of,  that  are  not,  as  we  shall  designate 
them,  progressive  powers.  They  all  tend  to  enable  gov- 
emment  to  do  something  more  than  take  care  of  its  own 
defence  and  well-being,  as  an  instrument  of  restraint,  — 
namely,  to  do  something  for  the  good  of  societg , to  confer 
upon  it  some  benefit ; in  the  language  of  the  Constitu- 
tion of  the  United  States,  “ to  promote  the  general  wel- 
fare.” These  are  of  numerous  kinds : laws  to  make  the 
people  wiser  ; to  make  them  adopt  the  only  true  religious 
belief;  to  promote  commerce,  including  navigation,  and 
government  banks  ; in  short,  to  legislate  a people  into  the 
enjoyment  of  some  or  all  of  those  blessings  which  can 
by  no  possibility  be  obtained,  except  by  their  own  indi- 
vidual exertions.  Now,  these  powers  have  this  general 
characteristic,  that  they  bear  the  same  relation  to  the 
necessary  and  essential  powers  of  government,  that  the 
excess  of  an  affection,  or  sentiment,  bears  to  the  affection 
when  approved  by  reason.  They  are  the  counterparts, 
but  the  worst  foes  of  the  virtues.  They  differ  as  killing 
for  self-defence  does  from  murder,  as  covetousness  from 
economy ; in  short,  as  vice  from  virtue.  They  may  be 
enumerated  thus : Power  to  promote  the  general  welfare 
by  laying  and  collecting  uniform  taxes,  duties,  imposts 
and  excises  ; by  acts  for  the  promotion  of  commerce  and 
navigation,  by  all  necessary  and  proper  means  ; by  laws 
establishing  post-offices  and  post -roads,  including  rail- 
roads, steam-ships  and  whatever  else  may  be  necessary 
and  proper;  by  laws  for  internal  improvements,  under 
pretence  of  affording  to  government  means  of  easy  trans- 
portation of  men  and  munitions  of  war ; building  the  roads, 
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and  doing  whatever  else  may  be  necessary  and  proper  for 
self-defence ; by  raising  and  maintaining  fleets  and  armies 
for  conquest ; and  by  various  other  means  and  laws. 
All  of  these  are  plainly  the  prolongations,  as  it  were, 
of  powers  essential  to  government.  But  they  are  not 
given  to  government  for  the  purpose  of  self-defence,  but 
for  another  and  additional  purpose,  namely,  to  promote  the 
general  welfare.  Having  these  powers,  the  government 
will  use  them ; and  as  their  nature  is  progressive,  the 
government  must  be  so  also.  At  once  then  conservatism 
is  superseded  by  progression.  Those  who  censure  any 
government,  and  especially  that  of  the  United  States,  for 
the  use  of  them,  do  so  unadvisedly.  Its  progressive 
spirit  is  derived  from  the  constitution  ; the  seed  planted 
in  it,  by  its  framers,  has  taken  root,  fructified,  and  will 
cover  the  States  and  the  people.  How  can  Congress 
promote  the  general  welfare  ? Can  it  make  the  ichole 
people  better,  wiser  or  richer?  Can  it  make  a majority 
of  them  ? Can  any  government  do  any  thing  else,  or 
better,  for  a people  than  to  leave  them  to  the  unrestrained 
exercise  of  their  individual  qualities  ? It  cannot  make 
the  idle  wiser,  or  better,  or  richer.  It  may  make  a class 
richer,  to  the  injury  and  by  injustice  to  the  rest  of 
society.  It  may  make  the  government  richer,  but  not 
wiser  or  better.  A rich  government  and  a poor  people  is 
a brief  epitome  of  all  the  legislation  that  has  attempted 
to  make  a people  rich.  It  wTas  an  apothegm  of  that  vir- 
tuous Roman,  Trajan,  that  the  public  treasury  was  like 
the  spleen,  for  Avlien  it  swelled  the  body  pined.  Govern- 
ment cannot  make  itself  richer  except  by  depriving  the 
people  altogether,  or  partially,  of  those  gainful  trades 
which  make  them  richer,  and  therefore  by  injuring  them. 
It  cannot  obtain  money  for  any  purpose,  without  depriv- 


25 


ing  the  people  of  it.  They  are  the  only  fountains  of 
wealth  as  well  as  of  power. 

These  are  some  of  the  evils  consequent  to  the  posses- 
sion by  government  of  progressive  powers,  which  are  as 
hostile  to  the  essential  powers  as  vice  to  virtue,  which 
defeat  the  sole  end  of  government,  namely,  to  leave  the 
people  unrestrained  in  the  pursuit  of  their  own  happi- 
ness, except  so  far  as  they  are  deficient  in  capacity  for 
self-government.  When  a government  possessed  of  these 
powers  is  in  the  hands  of  men,  neither  good  nor  bad, 
but  of  the  ordinary  degree  of  virtue,  the  evils  are  great ; 
But  in  the  hands  of  the  bad,  the  unscrupulous  and  ambi- 
tious, they  are  fruitful  of  monopolies,  religious  tyranny, 
class  legislation,  every  evil,  in  short,  that  the  wickedness 
of  man  can  conceive  and  has  the  courage  to  execute. 
The  good  man,  if  accidentally  elevated,  — for  interest  and 
ambition  will  not  willingly  elevate  any  but  such  as  will 
serve  their  ends,  — has  no  alternative  between  abandoning 
his  office  or  his  countrymen.  He  cannot  resist  the  fun- 
damental law,  which  creates  the  evil ; he  cannot  enforce 
the  law  without  detriment  to  the  people.  Thus,  and  it 
is  another  one  of  the  evil  consequences  of  this  system, 
that  it  either  excludes  or  corrupts  the  best  men  in  the 
state.  Such  has  been,  in  all  ages  and  in  all  countries,  the 
tendency  and  general  consequences  of  the  possession  by 
government  of  progressive  powers.  IIow  can  it  be  other- 
wise'? It  is  inevitable  that  an  agent  like  government, 
possessing  powers  that  are  unnecessary  to  the  proper 
performance  of  its  duty,  should  pervert  them  to  its  own 
use.  For  what  other  purpose  can  the  agent  employ 
them?  They  cannot  be  employed  for  the  defence  and 
well-being  of  the  government;  but  they  can  be,  and  are, 

for  the  benefit  of  the  persons  who  rule ; no  other  possi- 
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ble  use  can  be  made  of  them.  Even  the  honest  man, 
who  shrinks  from  using  them  for  his  own  personal  ag- 
grandizement, must  use  them  for  the  benefit  of  his  friends, 
or  some  class.  Where  a splendid  and  powerful  govern- 
ment, destined  for  other  objects  than  to  leave  to  the 
people  the  unrestrained  pursuit  of  happiness  is  desired, 
then  they  are  useful ; they  are  consistent  with  dignities, 
titles,  high  places  ; the  reward  of  parasites  and  the  cor- 
ruption of  men.  But  these  are  not  the  things  that  the 
people  desire,  or  can  obtain;  these  are  not  the  enjoy- 
ments of  the  multitude,  and  for  which  they  call  their 
rulers  blessed. 

The  mass  of  the  people  of  any  country  cannot  be 
wealthy,  or  great ; the  benefits  which  they  derive  from 
government,  is  exemption  from  wrongs  done  by  their 
fellows.  This  government  secures  to  them  by  restraining 
the  disorderly.  But  the  wrongs  suffered  from  the  gov- 
ernors are  not  remediable,  except  by  depriving  them  of 
the  power  of  interfering  with  the  people  for  any  other 
purposes  than  those  merely  of  restraint  of  the  disorderly. 
Hence  it  is  that  a tyranny  is  not  necessarily  hateful  to 
the  mass  of  the  people.  Nero  was  beloved  by  the  people; 
his  enormities  affected  only  the  great ; their  crimes  ren- 
dered them,  not  him,  detested.  Louis  XIY.  tyrannized 
over  the  great ; lettres  cle  cachet  were,  says  Voltaire,  the 
luxury  of  the  rich.  Napoleon  is  still  beloved  by  the 
people  of  France.  So  long  as  the  people  are  undisturbed 
in  the  pursuit  of  those  blessings  which  belong  to  obscure 
and  unofficial  life  — actual  security  of  their  persons,  and 
the  wages  of  labor  — they  care  little  for  the  conduct  of 
public  affairs.  Revolutions  originate  with  and  are  car- 
ried on  by  those  who  can  hope  to  attain  political  power. 
This  is  illustrated  by  the  English  Revolution  of  1688. 
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It  was  so  notorious  in  tlie  session  of  1716-17,  that  a 
new  election  of  representatives  would  result  in  a restora- 
tion of  the  exiled  family,  that  the  commons,  who  had 
been  elected  for  three  years,  were  obliged  to  lengthen 
their  term  to  seven  hy  a coup  d'etat.  If  the  people  could 
have  expressed  their  wishes,  they  would  have  elected  a 
Jacobite  parliament.*  Nothing  therefore  can  be  more 
manifest,  than  that  the  Stuart  family  had  not  rendered 
themselves  unpopular  to  the  masses.  In  short,  political 
liberty  is  the  care  of  the  intelligence  of  a community, 
and  must  perish  when  intelligence  ceases  to  be,  what  the 
Creator  intended  it  to  be,  the  guardian  of  the  welfare  of 
the  people.  Under  any  form  of  government,  the  mass  of 
the  people  must  ever  be  in  political  wardship.  Hence, 
therefore,  when  the  people  in  a popular  government 
entrust  their  power  to  men  of  inferior  intellect,  they 
must  suffer.  The  intelligent  man,  of  ordinary  morality, 
may  err  by  design  ; the  unintelligent  can  be  right  only 
by  accident.  “ It  is  not  enough,  in  a situation  of  trust 
in  the  commonwealth,  that  a man  means  well  to  his 
country ; it  is  not  enough,  that  in  his  single  person  he 
never  did  an  evil  act,  but  always  voted  according  to  his 
conscience,  and  even  harangued  against  every  design 
which  he  apprehended  to  be  prejudicial  to  the  interests 
of  his  country.  This  innoxious  and  ineffectual  charac- 
ter, that  seems  formed  upon  a plan  of  apology  and  dis- 
culpation,  falls  miserably  short  of  the  mark  of  public 
duty.  That  duty  demands  and  requires,  that  what  is 
right  should  not  only  be  made  known,  (none  but  able 
men  can  know  it,)  but  be  made  prevalent ; that  what  is 
evil  should  not  only  be  detected,  but  defeated.  It  is 
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surely  no  very  rational  account  of  a man’s  life,  that  he 
has  always  acted  right,  but  has  taken  special  care  to  act 
in  such  a manner  that  his  endeavors  could  not  possibly 
he  productive  of  any  consequence.”  This  character  of 
apology  and  disculpation  belongs  to  the  whole  tribe  of 
politicians  who  do  no  harm.  Government  needs  talents 
more  than  piety  — and  the  latter  never  can  be  substituted 
for  the  former  in  great  places  without  detriment  to  the 
republic.  In  private  affairs,  a man  may  be  weak  and 
innocent ; in  public,  weakness  is  crime.  God  has  given 
unto  able  men,  the  right  to  govern.  Prudent  rulers  in 
monarchies  employ  them,  knowing  that  if  ability  be 
arrayed  on  equal  terms  against  government,  the  latter 
will  perish.  In  popular  governments,  the  power  is  al- 
ways in  the  hands  of  the  ablest  men,  although  weak  men 
may  be  in  office.  The  people  have  no  alternative  but  to 
give  office  to  able  men  or  their  tools. 

It  is  not  necessary  to  seek  illustrations  of  the  truth  of 
our  position,  that  progressive  powers  are  necessarily  abuses 
beyond  our  own  history.  It  is  in  fact  a series  of  illus- 
trations, ample  and  pointed,  and  standing  as  beacons  to 
guide  and  to  warn  us  of  the  danger  of  shipwreck.  The 
Constitution,  let  it  be  observed,  was  not  framed  with  a 
view  of  creating,  by  itself,  a complete  government  for  the 
people  of  this  country.  In  conjunction  with  the  govern- 
ments of  the  several  States,  it  is  to  each  State  a complete 
government ; the  general  government  having  exclusively 
the  control  of  all  foreign  affairs  of  each  and  all  the  States, 
of  the  affairs  of  the  States  as  members  of  the  confederacy, 
and  participating  also  with  each  to  a limited  extent  in 
the  government  of  the  people  of  each  State  ; the  States 
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reserving  to  themselves  only  those  powers  over  each  peo- 
ple, which  do  not  conflict  with  the  powers  of  the  general 
government.  For  example,  the  States  have  delegated  to 
Congress  the  power  to  regulate  commerce,  which  they 
had  before  the  adoption  of  the  Constitution.  But  to  pre- 
vent an  entire  absorption  of  the  powers  of  the  States 
into  the  general  government,  it  was  declared  that  “ All 
powers  not  delegated  to  the  United  States,  by  this  Consti- 
tution, nor  prohibited  by  it  to  the  States,  are  reserved  to 
the  States  respectively  or  to  the  people.”  * Undoubtedly 
it  was  the  intention  of  the  Constitution  to  preserve  the 
powers  of  the  general  government  and  those  of  the  States 
respectively,  in  harmony.  Its  framers  did  not  intend  to 
diminish  the  powers  of  the  States  or  increase  the  powers 
of  the  general  government,  beyond  what  was  indipensa- 
ble  for  the  execution  of  the  purposes  contemplated  by  the 
Constitution.  But  these  purposes  were  not  to  create  a 
government  solely  for  the  defence  of  the  people.  For  in 
imitation  of  all  previously  existing  governments,  they 
inserted  in  the  preamble  a declaration,  that  in  addition  to 
those  purposes,  the  government  was  created  to  promote 
the  general  welfare.  The  other  ends  recited  are  merely  a 
detailed  enumeration  of  the  parts  of  self-defence,  all  of 
which  are  essential  to  every  government  as  an  instrument 
of  restraint.  The  same  division  between  essential  and  pro- 
gressive powers  is  made  also  in  the  8th  section,  1st  arti- 
cle : “ The  Congress  shall  have  power  to  lay  and  collect 
taxes,  duties,  imposts  and  excises,  to  pay  the  debts  and 
provide  for  the  common  defence,  and  to  promote  the  gen- 
eral welfare  of  the  United  States,”  and  “ to  make  all  laws 
which  shall  be  necessary  and  proper  for  carrying  into 
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execution  the  foregoing  powers,  and  all  other  powers 
vested  by  this  Constitution,  in  the  government  of  the 
United  States  or  in  any  department  or  officer  thereof.” 
The  powers  enumerated  in  that  article  are  all  plainly 
powers  to  promote  the  general  welfare  with  unlimited 
discretion,  (except  as  to  the  imposition  of  taxes,)  as  to  the 
laws  which  shall  be  made  for  that  purpose.  The  only 
clause  of  limitation  is  on  the  power  of  taxation  which 
declares  that  “All  duties,  imposts,  and  excises  shall  be 
uniform  throughout  the  United  States.”  What  is  the 
general  welfare  \ Congress  alone  has  the  right  to  declare 
what  will  promote  the  general  welfare,  and  to  carry  its 
opinion  into  execution  by  such  laws  as  it  shall  deem 
necessary  and  proper,  flow  can  the  States  limit  this 
power  \ The  act  of  Congress,  necessary  and  proper  in  its 
opinion  to  promote  the  general  welfare,  is  a part  of  the 
law  of  each  State,  and  paramount  to  all  laws  of  the 
State,  on  the  same  subject-matter.  It  is  the  supreme  law 
of  the  land.  There  is  no  limit  therefore  upon  the  dis- 
cretion of  Congress,  either  as  to  the  matters  or  lav/s  that 
will  promote  the  general  welfare.  There  is  no  limit  but 
the  power  of  endurance  of  the  people. 

It  is  not  true  that  this  Union  is  a “ system  of  States” 
alone  — a mere  confederacy.  The  articles  of  confedera- 
tion did  establish  such  a system ; but  to  make  a more 
perfect  union,  the  Constitution  authorizes  Congress  to 
legislate  directly  for  the  people  in  many  and  impor- 
tant particulars.  Thus  it  legislates  for  the  people  of  each 
State  directly , on  all  matters  concerning  their  foreign  rela- 
tions, and  does  not  in  that  particular  legislate  for  them 
as  people  of  one  or  more  independent  States,  but  for  the 
people  of  the  United  States.  It  is  neither  a system  of 
States  alone,  nor  an  absolute  consolidation  of  all  the  peo- 
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pie  alone.  It  is  a system  for  some  purposes,  and  a con- 
solidation for  other  purposes.  Now  we  mean  by  States, 
the  governments  of  the  States.  What  are  their  reserved 
rights  X Are  they  greater  than  they  would  be,  if  not 
members  of  the  Union  X The  mere  fact  that  they  are 
members  of  a society  of  States,  and  have  bound  them- 
selves by  compact,  is  conclusive  proof  that  their  rights 
have  been  diminished.  But  what  is  the  true  measure  of 
the  rights  of  the  States  X Clearly  if  the  happiness  of 
the  people  is  the  sole  purpose  of  a government,  no  State 
government  possesses  any  right  beyond  those  necessary 
for  its  defence  and  well-being.  If  this,  the  logical  limit 
of  the  powers  necessary  to  a government,  (and  we  have 
shown  that  progressive  powers  are  abuses,)  is  also  the 
limit  of  the  rights  of  the  States,  they  can  have  no  cause 
'of  complaint  against  the  general  government  until  it 
attempts  to  deprive  them  of  a republican  form  of  govern- 
ment* It  is  true  that  the  States  did  exercise  progres- 
sive powers  before  the  adoption  of  the  Constitution  ; it 
is  true  that  they  did  not  perceive  all  the  consequences 
of  delegating  these  powers  to  Congress,  but  they  have 
delegated  them.  The  States  and  Congress  cannot  both 
exercise  them ; hut  the  States  do  not  in  general  attempt 
to  exercise  them,  and  when  incautiously  they  attempt  it, 
the  Courts  of  the  States  as  well  as  of  the  United  States, 
declare  the  acts  unconstitutional. 

On  the  other  hand,  Congress,  having  these  powers,  will 
use  them,  and  by  using,  excludes  the  States  from  any 
interference  with  the  subject-matters  of  the  laws.  But 
the  first  use  is  only  the  beginning  of  the  abuse.  The 
exercise  of  them  once,  causes  new  occasions  for  their  use, 
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and  thus  they  proceed  steadily  onward,  extending  further 
and  wider  their  control  over  the  States  and  the  people. 
The  history  of  this  government,  we  repeat,  is  a series  of 
illustrations  of  the  abuses  proceeding  from  the  progres- 
sive powers.  At  an  early  period  the  States  felt  the  dimi- 
nution of  their  powers  and  influence.  They  protested 
against  the  assumption  by  Congress  of  new  powers.  It 
wTas  a mistake  in  fact — it  was  unnecessary  for  Congress 
to  assume  new  powers.  Who  can  limit  the  general  wel- 
fare l Who  can  say  that  all  the  general  welfare  is  per- 
fect, and  needs  no  farther  promotion  1 The  evils  of  which 
the  States  complained  were  the  legitimate  development  of 
the  seeds  planted  in  the  Constitution.  That  instrument 
gave  to  Congress  progressive  powers,  and  every  year  these 
powers  increased  the  width  of  their  influence,  but  did  no 
more;  enough,  however,  to  impose  upon  the  States  the 
evils  which  the  possession  of  progressive  powers  by  rulers 
have  always  imposed  upon  the  ruled.  This  same  error, 
in  fact,  is  the  root  of  the  quarrel  about  the  Bank  of  the 
United  States,  the  tariff,  and  other  similar  questions.  It 
was  manifest  that,  under  the  operation  of  the  laws  of 
Congress,  the  States  were  sinking  in  importance,  and 
hence  these  attempts  to  arrest  the  evil ; in  the  language 
of  the  States,  to  restore  the  Constitution.  So  long  as 
Congress  possesses  these  powers,  so  long  must  these  evils, 
in  spite  of  Congress  and  in  defiance  of  the  States,  con- 
tinue and  increase.  Nothing  short  of  the  entire  eradica- 
tion of  them  from  the  Constitution  will  cure  the  evil. 
They  belong  rightfully  neither  to  Congress  nor  the  States. 
They  are  the  unfailing  and  incurable  sources  of  mischief, 
in  whose  hands  soever  they  are  intrusted. 

Overlooking  the  true  cause  of  the  evil,  and  assuming 
as  an  incoiltestable  fact  that  the  Constitution  could  not 
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be  the  cause  of  any  grievances,  various  plans  have  been 
suggested  to  restore  the  Constitution.  Among  these,  the 
two  theories  which  have  attracted  most  attention  are  the 
“ concurrent  majority,”  and  the  State  veto.  The  idea  of 
a “ concurrent  majority”  was  familiar  to  the  Romans,  as 
a part  of  their  government.  Indeed  the  classification  of 
tribes  according  to  the  wealth  of  individuals,  and  placing 
the  immense  majority  of  untaxed  in  one  class,  and  then 
voting  by  tribes,  and  not  by  numbers,  gave  to  property 
the  absolute  control  of  the  government.  But  the  concur- 
rent majority  did  not  save  the  Roman  people  from 
slavery.  So  in  England  the  same  principle  exists  at  this 
time,  and  has  for  many  centuries  been  combined  with 
numbers,  but  it  has  never  prevented  the  government  from 
abusing  the  progressive  powers.*  The  other,  a State  veto, 
has  been  suggested,  or  rather  has  been  claimed.  A right 
to  veto  an  act  of  Congress  belongs  solely  to  the  Presi- 
dent ; and  that  fact  alone  concludes  the  question  of  its 
possession  by  a State,  in  virtue  of  the  Constitution.  Pow- 
ers delegated  expressly  to  any  department  or  officer, 
are  prohibited  to  the  States.  But  the  whole  theory  is 
founded  upon  an  assumption  fatal  to  the  existence  of  any 
government.  Governments  are  instituted  because  men, 
including  rulers  as  well  as  people,  are  not  honest,  but 
dishonest  and  ambitious.  But  throughout  the  argument 
it  is  assumed,  that  the  States,  by  which  we  mean  the 
men,  having  the  control  of  these  governments,  are  honest. 
So  long  as  they  are  honest,  it  may  be  admitted  that  there 
is  no  danger  of  abuse.  But  the  veto  power,  if  it  is  to  be 
a permanent  institution,  must  be  regarded  as  more  likely 
to  be  in  the  hands  of  bad,  or  indifferently  good,  than 
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honest  men.  And  when  it  is  remembered  that  Congress 
has  not  yet  rivalled  some  of  the  States  in  dishonesty,  it 
will  render  the  people  less  willing  to  intrust  them  with 
such  powers.  Again,  it  is  also  assumed  that  the  exercise 
of  the  veto  power  will  always  be  to  secure  equal  justice 
and  liberty.  But  an  act  of  Congress  may  be  objectiona- 
ble to  the  President,  (or  to  some  one  or  more  great  men,) 
and  yet  the  justice  and  necessity  of  it  be  so  manifest,  that 
the  President  cannot  veto  it.  The  interest  of  the  people 
may  require  that  the  army,  corrupted,  or  too  devoted  to 
the  President,  or  to  an  officer  the  tool  of  the  President, 
should  be  disbanded ; if  the  veto  power  of  a single  State 
can  be  put  in  action  to  defeat  the  bill,  — (consider  the 
price  that  would  be  offered,) — it  is  plain  that  a President 
may  pursue  his  treasonable  designs  with  impunity.  Now 
the  corruption  of  the  rulers  of  much  greater  States  than 
any  in  this  Union,  has  not  been  found  very  difficult. 
Charles  II.  of  England  was  bribed  by  the  King  of 
France  to  do  an  act  similar  to  that  which  we  have  sup- 
posed. But  it  is  not  necessary  to  suppose  the  rulers  of 
a State  corrupt,  to  show  the  evil  consequences  of  legiti- 
matizing the  veto  power.  There  is  no  efficient  and  sure 
remedy  against  usurpation  but  war.  The  people  of  South 
Carolina  were  led  up  to  the  point  of  vetoing  an  act  of 
Congress.  Let  us  suppose  that  the  President,  having 
secured  the  army,  had,  through  his  instruments,  urged  on 
a majority  of  interested  men  in  Congress,  who  did  not 
know  his  designs,  but  were  only  intent  on  gain,  to  per- 
petuate these  unequal  laws ; and  that  the  object  of  the 
President  was  to  drive  some  State  into  resistance  by  veto 
to  the  act,  and  thus  excuse  himself  for  calling  in  the 
aid  of  the  army.  Backed  by  it,  and  with  a majority 
in  Congress,  he  would  be  a poor  adept  in  the  manage- 
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ment  of  men,  if  he  could  not  produce  such  confusion  in 
the  country,  as  would  excuse  his  usurpations.  In  such 
case,  the  honesty  of  the  leaders  of  the  people  would  only 
have  subserved  the  designs  of  a traitor,  and  the  exercise 
of  the  veto  would  have  been  the  proximate  cause  of  the 
loss  of  public  liberty.  This  tribunitian  power,  both  in 
Rome  and  in  Poland,  ruined  these  States,  precisely  in  the 
way  supposed.  Further,  it  is  to  be  observed,  that  the 
tribune,  and  the  President  of  the  United  States,  when 
they  veto  a law,  speak  in  the  name  not  only  of  its  oppo- 
nents but  its  advocates  — the  whole  people.  The  whole 
are  bound  to  obey.  But  in  a system  of  sovereign  States 
each  speaks  for  itself  alone,  and  not  for  the  rest  of  the 
States.  Its  veto,  therefore,  if  it  had  any  effect  at  all, 
would  be  to  make  the  law  inoperative  within  its  own 
borders.  Now  if  the  other  States  consider  the  law  as 
essential  to  their  interests,  they  will  retain  it.  An  union 
under  such  terms  could  not  continue.  But  suppose  the 
other  States  not  content  with  the  dissolution  of  the 
Union,  and,  refusing  to  repeal  the  law,  should  say  that 
this  is  not  a “ system  of  States  ” - — - that  it  was  such  under 
the  articles  of  confederation,  but  that  source  of  weakness 
was  removed  by  the  adoption  of  the  Constitution  ; that 
this  Union  is  partly  federative  and  partly  national ; that 
the  States  are  partly  subject,  and  the  people  too  are 
partly  subject,  directly,  and  without  the  intervention  of 
the  State  governments  - — - all  of  which  they  would  be 
well  warranted  in  saying,  — then  no  government  of  any 
State  can  dissolve  the  Union  which  exists  between  its 
people  for  certain  purposes,  and  the  peoples  of  the  other 
States.  For  certain  and  for  limited  purposes,  the  Consti- 
tution has  amalgamated  the  several  peoples  of  the  States 
into  one  people.  Then  there  is  no  alternative  left  to 


36 

government  but  to  enforce  obedience  to  its  laws.  Here 
it  is  to  be  observed,  that  in  the  great  discussions  which 
have  taken  place  on  the  nature  of  our  government,  both 
sides  have  erred  greatly  — the  one  assuming  that  this 
was  a “ system  of  States  ” alone,  and  the  other  that  it 
was  an  amalgamation  of  the  peoples,  absolutely  and  for 
all  purposes,  into  the  people  of  the  United  States. 
The  error  is  so  palpable  that  it  is  only  necessary  to  point 
it  out.  Because  of  this  error  of  fact,  each  party  had 
something  of  truth,  and  could  easily  point  out  the  error 
in  the  argument  of  the  adversary.  Hence  the  contest 
never  has  been  settled,  and  plainly  cannot  be,  upon  the 
basis  of  either  system. # 

Again,  it  is  to  be  observed,  that  the  propositions  of 
every  kind  made  to  restore  the  Constitution  are  founded 
in  error.  Government  is  clearly  a mere  instrument  of 
restraint:  the  amendments  proposed  do  not  affect  the 
powers  necessary  for  that  purpose,  and  moreover  those 
powers  have  not  been  abused ; and  it  is  plain,  that  you 
cannot  restrain  government  safely  or  wisely  in  the  exer- 
cise of  these  powers.  But  other  powers,  progressive  pow- 
ers, inherently  abuses,  are  granted  — government  is  made 
by  them  progressive,  and  then  it  is  proposed  not  to  re- 
move the  abuses,  but  by  a concurrent  majority  or  a veto 
power,  to  make  the  distribution  of  the  supposed  advan- 
tages derived  from  these  abuses  equal  throughout  the 
Union.  Government  cannot  make  a whole  people  wiser, 
better,  or  richer ; such  attempts  have  always  been  fruit- 
less. Yet  it  is  gravely  recommended  to  secure  by  the 
concurrent  majority  an  equal  division  among  all  the 
States  of  the  benefits  arising  from  fruitless  attempts  by 
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government,  to  make  the  people  wiser,  better,  or  richer. 
The  people  receive  only  mischief  from  the  use  of  the 
progress  powers.  Can  you,  by  any  legislative  legerde- 
main, make  mischief  a blessing  1 Can  class-legislation 
be  made  profitable  to  that  portion  of  society  which  it 
plunders  1 Can  human  absurdity  go  further,  than  to 
undertake  to  produce  this  result,  that  the  robbed  and  the 
robber  shall  benefit  equally  by  the  robbery'?  Notwith- 
standing the  gravity  of  the  subject,  we  cite  an  apposite 
illustration  of  the  workings  of  the  progressive  powers, 
with  an  equal  right  in  all  the  States  to  share  their  ben- 
efits. “ The  monkeys  in  Exeter-Chance  used  to  be  con- 
fined  in  a line  of  narrow  cages,  each  of  which  had  a pan 
in  the  centre  of  its  front  for  the  tenant’s  food.  Chancing 
to  be  present  one  evening  at  supper  time,  we  observed 
that  when  all  the  monkeys  were  supplied  with  their 
messes,  scarcely  any  one  of  them  ate  out  of  his  own  pan. 
Each  thrust  his  arm  through  the  bars  and  robbed  his 
right  or  left-hand  neighbor.  Half  of  what  was  so  seized 
was  spilt  and  lost  in  the  conveyance  ; and  while  one 
monkey  was  so  unprofitable  engaged  in  plundering,  his 
own  pan  was  exposed  to  similar  depredation.  The  min- 
gled knavery  and  absurdity  was  shockingly  human.”  * 
The  poor  beasts  wanted  reason  to  control  their  progres- 
sive propensities,  and  our  government,  which  ought  to 
be  a subsidiary  to  reason  to  restrain  the  cupidity  of 
States,  is  a provocative  and  incentive  to  it,  by  reason  of 
its  progressive  powers.  Now  if  Mr.  Calhoun  had  seen 
that  government  is  merely  an  instrument  of  restraint,  and 
needed  no  other  powers  than  those  indispensable  for  that 
purpose,  he  would  also  have  seen  that  the  shocking  re- 


* 


1 Fonblanque’s  England,  225. 
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semblance  between  a society  of  monkeys  and  a society  of 
States  was  the  result  of  the  want  of  restraint,  by  reason 
or  its  instrument,  on  cupidity.  It  would  have  been  man- 
ifest to  him  that  the  concurrent  majority  afforded  no 
remedy.  For  if  plundering  be  the  necessary  relation  of 
one  section  towards  another  of  this  Union,  a fact  which 
he  assumed,  then  each  State  ought  to  plunder,  and  would 
plunder,  in  self-defence,  and  in  defiance  of  the  concurrent 
majority.  Mr.  Calhoun  saw  the  unhappy  condition  of 
affairs  ; he  assumed  it  to  be  the  necessary  condition  ; like 
Hobbes,  lie  thought  that  hostility  was  the  natural  state 
of  man  ; and  proposed  a concurrent  majority  which 
would  regulate  the  right  to  plunder.  In  short,  Mr. 
Calhoun,  in  his  study  of  the  Constitution,  contented 
himself  with  certain  facts  with  which  he  was  familiar  — 
the  cupidity  of  sections  - — but  did  not  inquire  into  the 
cause  of  those  facts,  nor  trace  them  up  to  their  source, 
the  possession  by  government  of  progressive  powers.  He 
saw  the  state  of  affairs,  justly  condemned  it,  and  patri- 
otically endeavored  to  remove  it.  But  he  did  not  know 
the  cause  nor  seat  of  the  disease,  and  could  not  therefore 
apply  a proper  remedy.  But  to  return  to  the  anecdote. 
The  wit  of  the  keeper  could  contrive  no  remedy  for  the 
progressive  powers  of  the  society  of  monkeys  but  “ pla- 
cing the  cages  ” apart,  — relaxing  the  bonds  of  the 
union.  And  dissolution  of  our  Union  would  be  the 
only  remedy,  if  the  progressive  powers  were  essential  to 
government.  But  government  is  to  society,  what  reason 
is  to  man  — a restraint  upon  cupidity.  But  if  reason 
and  government  are  perverted,  and  are  made  provocatives 
of  the  passions  which  they  were  intended  to  control,  then 
the  worst  consequences  must  necessarily  follow,  and  rea- 
son and  government  cease  to  be  blessings.  Happily  for 


39 


us,  it  is  not  necessary  to  dissolve  the  Union.  Our  politi- 
cal ancestors  erred  in  giving  to  the  general  government 
progressive  powers.  These,  we  know  by  experience,  are 
hostile  to  the  continuance  and  well-being  of  the  Union. 
But  still  they  can  be  taken  away  ; the  correction  of  the 
evil  is  not  more  necessary,  than  are  the  means  for  that 
purpose  ample.  Let  us  not  destroy  the  building  ; that 
the  rudest  political  hodman  can  do  ; the  skill  of  a master 
is  displayed  in  improving  and  preserving  it. 

It  is  a very  common  form  of  speech,  that  govern- 
ment needs  further  restraints  upon  its  action.  Strictly, 
the  phrase  is  meaningless.  Government  is  the  instru- 
ment instituted  to  restrain  the  people : how  can  the  party 
restrained  become  the  restrainer  l If  government  restrains 
more  than  is  reasonable,  it  is  not  because  of  the  posses- 
sion of  powers  that  are  barely  sufficient  for  its  well-being 
and  defence,  but  because  it  has  other  powers  unnecessary 
for  its  sole  end,  the  restraint  of  society  as  a subsidiary  to 
reason.  These  unnecessary  powers  can  only  be  efficiently 
restrained  by  being  taken  away. 

The  possession  of  the  veto  power,  the  concurrent  ma- 
jority, are  only  necessary  to  restrain  these  progressive 
powers.  They  may  arrest  their  action  in  this  particular, 
close  up  its  avenues  in  that ; still  the  abuse  will  con- 
tinue a vital  active  principle  of  mischief  in  the  govern- 
ment ; it  will  be  used,  though  followed  by  strife.  The 
people  will  grow  weary  of  opposition  to  the  government, 
and  being  able  to  trace  the  evils  only  by  abstruse  reason- 
ing to  the  government,  suffering  under  evils,  not  direct 
but  incidental  — their  rights  not  violently  wrested  from 
them,  but  blandly  absorbed  by  the  general  government, 
— they  will  submit,  and  permit  the  progressive  powers  to 
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accomplish  the  only  ends  for  which  they  are  useful,  the 
destruction  of  the  happiness  of  the  people. 

The  Constitution  and  law's  pursuant  to  it,  are  to  the 
United  States  a species  of  international  law,  and  like  the 
true  international  law,  operates  in  its  political  laws  upon 
the  governments  of  the  States,  and  in  its  private  law, 
upon  individuals.  The  States  form,  in  reference  to  for- 
eign nations,  a society  or  system  of  States,  and  that  sys- 
tem is  one  member  of  the  society  of  nations.  Hence 
from  this  singular  organization  of  the  federal  govern- 
ment, it  is  so  often  misunderstood  by  foreign  nations: 
even  statesmen  of  great  intelligence  measuring  its  powers 
by  those  of  other  members  of  the  society  of  nations,  and 
attributing  to  it  equal  and  unlimited  powers.  The  States, 
by  which  we  always  mean  these  governments,  are  towards 
each  other,  free,  sovereign  and  independent,  but  towards 
the  general  government  — the  constitution  and  its  laws 
— subjects.  The  laws  of  each  State  operate  directly 
upon  the  people  of  each  State  ; so  also  the  law  of  the 
Union  operates  directly  upon  the  people  of  each  State. 
To  be  subject  to  the  same  laws,  is  the  test  everywhere  of 
national  identity.  The  people  of  each  State  have  direct 
intercourse  with  foreign  nations  only  under  the  protec- 
tion of  the  general  government,  and  not  under  those  of 
the  States,  these  being  unknown  altogether  as  members 
of  the  society  of  nations.  Foreign  governments  do  not 
recognize  the  several  States  as  free,  sovereign,  and  inde- 
pendent equals  of  nations.  The  people  therefore  of  the 
United  States  are  partially,  and  in  the  sense  which  has 
been  stated,  one  people. 

It  is  to  be  further  remarked,  that  the  people  of  each 
State,  in  addition  to  those  rights  and  duties  appertaining 
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to  them  as  parts  of  the  people  of  the  United  States, 
possess  others  which  are  peculiar  to  them  as  peoples  of 
several  States.  These  correspond  precisely  to  the  lex  fori 
of  the  international  law,  or  the  reserved  rights  of  the 
States.  Thus,  for  example,  in  each  State  there  are  nu- 
merous corporations,  some  political,  some  civil,  and  their 
members  enjoy  peculiar  privileges,  or  are  subject  to 
peculiar  duties,  dependent  upon  their  charters,  and  not 
common  to  all  the  citizens  of  the  State.  Yet  the  corpo- 
rators and  citizens,  in  reference  to  these  general  rights 
and  duties  which  depend  upon  the  supreme  law  of  the 
State,  have  identically  the  same  rights  and  duties.  Pre- 
cisely the  same  state  of  affairs  exists  in  reference  to  the 
general  government  and  the  States,  — the  greater  corpo- 
ration, and  the  several  smaller  corporations  within  its 
borders.  Now  if  the  general  government  did  not  exer- 
cise these  mischievous  progressive  powers,  the  interna- 
tional law  would  never  intrude  upon  the  lex  fori  of  the 
States  ; and  if  the  States  did  not  claim  those  powers, 
they  would  never  come  in  conflict  with  the  international 
law.  The  true  principle  of  concurrence  in  this  union  — 
the  real  concurrent  majority  is  the  harmonious  action  of 
the  international  law  and  the  lex  fori  of  the  States  — 
these,  united  at  home  by  a mutual  regard  of  the  essential 
rights  of  the  general  government,  and  of  the  States,  the 
American  people  could  defy  the  world  in  arms. 

It  wa?  supposed  by  some  of  the  members  of  the  con- 
vention that  the  States  would  find  safety  under  the  pro- 
tection of  the  Judiciary.  But  within  a few  years  after  its 
adoption,  Mr.  Jefferson  acknowledged  that  the  event  was 
different.*  The  influence  of  the  government  has  con- 


o 


* See  Note  E,  page  67. 
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tinned  to  increase,  cramping  and  confining  the  govern- 
ments of  the  States  more  and  more,  yet  no  law  of 
Congress  has  been  declared  unconstitutional.  How  is 
it  possible  that  the  Supreme  Court,  or  the  court  of  any 
State,  observing  the  ordinary  principles  of  judicature, 
and  repudiating  all  political  considerations,  can  determine 
that  Congress  has  exceeded  its  powers,  unless  it  is  an 
open  and  plain  infraction  of  the  letter  of  the  law  ? 
Whenever  it  is  a question  of  interpretation  of  powers, 
the  right  to  determine  what  laws  are  necessary  and 
proper  to  execute  the  power,  is  for  the  determination  of 
Congress  alone.  Can  a court  undertake  to  say  that 
Congress  has  abused  its  discretion  without  being  deter- 
mined by  political  considerations,  without  exercising  its 
discretion  as  to  what  laws  are  proper  and  necessary'? 
Can  they  do  this  without  assuming  the  power  belonging 
to  Congress,  to  say  what  laws  are  necessary  or  proper  % 
But  in  fact,  the  judges  are  men  — they  compose  a depart- 
ment of  the  government,  and  together  with  the  President 
and  Congress  are  swept  along  by  the  progressive  spirit 
which  the  Constitution  has  infused  into  the  whole  govern- 
ment. The  whole  — President,  Congress,  and  Judiciary 
— are  subject  to  this  movement  onward ; driving  the 
States  from  the  positions  they  occupied  at  the  adoption 
of  the  Constitution,  and  aside  that,  the  government  may 
have  free  course.  The  general  government  could  not  ex- 
ercise progressive  powers  at  the  same  time  ■with  the 
States.  Conflict  must  ensue,  and  as  the  supreme  law 
imposes  obedience  upon  the  States,  they  must  fall  into 
a subordinate  rank.  Just  as  we  see  the  small  ripple 
upon  the  water  lost  in  the  widening  and  more  powerful 
circle  of  the  adjacent  larger  ripple ; both  cannot  continue 
to  widen.  “ Many  things  of  amplitude  in  their  kind,  do, 
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as  it  were,  engross  to  themselves  all,  and  lea\e  that  which 
is  next  them  destitute ; as  the  shoots  or  underwood  that 
qtow  near  a great  broad-spread  tree  is  the  most  pined 
and  schrubby  wood  of  the  field,  because  the  great  tree 
doth  deprive  and  deceive  them  of  sap  and  nourishment. 

. And  therefore  astronomers  say,  that  whereas  in  all 
other  planets  conjunction  is  the  perfectest  amity,  the  sun 
contrariwise  is  good  by  aspect  but  evil  by  conjunction;  * 
and  so  the  States  have  found  it. 


* Bacon.  — Colors  of  Good  and  Evil,  sec.  7. 


44 


CHAPTER  III. 

It  is  certain  that  no  goverment  has  yet  been  construct- 
ed or  administered  on  the  principle  of  being  merely  an 
instrument  subsidiary  to  reason,  for  restraint.  But  it  is 
not  the  less  certain  that,  in  proportion  as  a government 
has  approximated  to  that  principle,  the  people  have  been 
happier  and  freer.  England  and  the  United  States  im- 
pose fewer  restraints  upon  the  people  than  any  other; 
the  free  and  full  development  of  their  individual  quali- 
ties are  by  them  less  restrained  than  by  any  other  govern- 
ments that  have  ever  existed.  They  are  equally  distin- 
guished for  their  progress  in  improvement.  And  looking 
to  the  true  end  for  which  government  is  instituted,  per- 
haps they  give  as  much  political  freedom  as  the  people  of 
either  deserve.  No  government  can  be  made  abstractly 
perfect,  or  if  so  made,  it  could  not  endure.  At  the  same 
time,  although  the  government  of  the  United  States,  for 
example,  is  not  by  any  means  perfect,  and  on  the  con- 
trary, by  the  possession  of  progressive  powers,  is  very 
imperfect,  still  Congress  can  do  much  to  mitigate  the 
evils.  Congress  will  use  all  its  powers,  but  if  it  used 
them,  so  far  as  it  is  practicable,  solely  to  the  end  to 
maintain  and  preserve  the  government  as  an  instrument 
subsidiary  to  the  reason  of  the  people,  then  they  would 
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enjoy,  in  a comparative  degree,  the  full  and  free  develop- 
ment of  their  individual  qualities.  Such  policy  would 
make,  not  theoretically,  but  in  fact,  the  happiness  of  the 
people,  the  end  of  the  government.  Yet  it  is  to  be 
observed,  that  such  a policy  would  not  justify  nor  excuse 
the  States  for  reassuming  and  exercising  these  progres- 
sive powers.  If  the  States,  by  which  we  always  mean 
the  governments  of  the  States,  exercise  any  of  them,  they 
would  only  continue  the  evils  now  inflicted  by  the  gen- 
eral government.  There  is  no  security  for  the  happiness 
of  the  people  short  of  the  total  surrender  by  the  govern- 
ments, both  of  the  States  and  of  the  United  States,  of 
these  powers.  At  present,  with  the  universally  prevail- 
ing erroneous  opinions  on  the  subject  of  government,  the 
utmost  that  any  ruler  can  do  is  to  apply  to  the  exercise 
of  these  powers,  the  rule  that  they  arc  abuses  when  used 
for  any  other  purposes  than  to  enable  government  to  act 
efficiently  as  an  instrument  subsidiary  to  the  reason  of 
the  people.  The  duty  of  the  people  is  to  require  their 
representatives  to  observe  that  rule  in  their  votes,  and  to 
hold  to  a rigorous  account,  all  who  venture  to  encourage 
and  promote  the  use  of  these  progressive  powers.  And 
it  is  fatal  to  the  theory  of  our  republic,  to  suppose  that 
when  the  people  learn  and  understand  this  plain  truth, 
they  will  not  insist  that  their  rulers  shall  obey  it.  They 
do  not  intend  to  injure  themselves,  or  sacrifice  their  hap- 
piness. Ignorance  alone  is  the  cause  of  their  errors  in 
general.  From  Congress  little  can  be  expected,  not 
because  of  its  dishonesty,  but  because  of  its  possession 
of  these  powers.  That  alone  sanctifies  their  use,  and 
their  use  is  inevitably  accompanied  in  a greater  or  less 
degree  with  abuse.  Honesty,  the  purest,  can  do  nothing 
more  than  mitigate  these  evils. 
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It  has  already  been  intimated,  that  one  of  the  conse- 
quences of  the  use  of  these  powers  is  the  renewed  neces- 
sity for  their  use.  They  draw  to  the  general  government 
some  portion  of  the  powers  which  the  States  previously 
exercised,  and  which  concern  the  interests,  moral,  mental 
or  physical,  of  the  people.  The  disuse  by  the  States  of 
these  powers,  under  the  influence  of  the  government, 
creates  a greater  readiness  on  their  parts  to  yield  up 
further  powers.  It  becomes  in  fact  a habit,  ever  growing 
and  strengthening,  and  affecting  all  the  capabilities  of  the 
moral  being.  Thus  the  State  continues  to  contract  its 
view  of  affairs,  and  to  rely  upon  the  government  for  an 
increased  care  and  preservation  of  the  interests  of  its 
people ; until,  at  length,  even  if  the  government,  under 
the  auspices  of  some  patriot,  should  desire  to  retrace  its 
steps,  the  incompetency  of  the  governors  and  people  of 
the  State,  even  to  administer  the  essential  powers  of  gov- 
ernment, is  so  great,  that  the  general  government  must 
advance  on  its  old  line,  and  assume,  perhaps,  the  regula- 
tion of  all  the  internal  affairs  of  the  State.  Thus  it  must 
be ; for  in  proportion  as  a people,  including  its  rulers, 
for  any  cause  become  incompetent  for  self-government, 
external  government  must  be  increased.  The  people, 
although  theoretically  the  ultimate  source  of  power,  can 
exercise  none,  except  through  its  agents.  Practically, 
the  people  must  be  subject.  If  they  assume  the  right 
to  exercise  powers  long  disused  by  their  agents,  these  are 
incapacitated  by  disuse,  and  the  people  must  again  re- 
lapse into  their  state  of  pupillage,  or  into  anarchy.  This 
is  not  only  a necessary  but  a well-deserved  consequence 
of  creating  a government  for  other  purposes  than  those 
which  are  essential  to  it. 

The  true  principle  of  government  does  not,  it  is  to 
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be  observed,  demand  any  particular  form,  nor  that  all 
governments  should  be  of  the  same  form,  nor  that  all 
governments  of  the  same  form  should  have  the  same 
powers.  The  government  must  in  its  powers  make  up 
the  deficiency  which  exists  in  the  capability  of  the  people 
for  self-government.  So  far  as  it  does  that,  and  no  more, 
it  is  a good  government  for  the  people  subject  to  it. 
And  this  is  not  to  be  the  rule  merely  for  the  day  of  its 
construction,  but  for  every  day  of  its  being.  This  is  the 
proportion  that  must,  for  the  happiness  of  the  people, 
always  exist  between  the  powers  of  the  government  and 
the  capacity  for  self-government  of  the  people.  The 
former  must  be  increased  as  the  latter  decreases,  and  de- 
creased as  the  latter  increases.  It  is  manifest  that  no 
government  can  be  constructed  even  upon  this  principle, 
which  shall,  even  at  its  inception,  be  exactly,  neither 
more  nor  less,  than  perfectly  subsidiary  to  the  reason  of 
the  people,  or  their  capacity  for  self-government.  The 
Omniscient  Creator  alone  possesses  so  minute  and  perfect 
knowledge  of  man.  But  within  the  limits  of  human 
knowledge,  to  a sufficient  degree  of  certainty  for  human 
use,  such  an  approximation  to  that  knowledge  may  be 
obtained,  as  to  make  the  principle  practicable.  An  ap- 
proximation to  it,  but  not  so  near  as  might  have  been 
made,  is  the  Constitution  of  the  United  States.  This  is 
an  instance  of  the  construction  of  a new  government, 
which  has  admirably  subserved  some  of  the  purposes  in- 
tended, and  which  is  defective  only  so  far  as  it  departs 
from  the  principle. 

Moreover,  the  recognition  of  this  principle  as  the  fun- 
damental law,  tends  to  perpetuate  government ; and  if 
the  people  be  free  or  not  free,  to  give  or  increase  freedom 
as  it  is  deserved.  It  prevents  the  necessity  on  their  part 
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to  resort  to  violence  to  throw  off  the  fetters  that  have 
become  useless.  It  teaches  the  people  that  they  must  be 
governed  even  against  their  inclinations.  It  teaches  them 
that  the  voice  of  the  people  is  not  the  voice  of  God,  unless 
their  voice  speak  reason.  It  teaches  the  government 
that  it  is  the  instrument,  and  not  the  master  of  society. 
It  is  the  irreconcilable  foe  of  every  demagogue  who 
preaches  the  unlimited  and  inalienable  right  of  man  to 
repeal  laws  or  alter  constitutions  at  their  pleasure ; that 
majorities  can  do  no  wrong ; that  a popular  vote  is  the 
only  test  of  right  and  justice.  Solon  spake  of  such  per- 
sons when  he  compared  the  people  to  the  sea,  and  orators 
to  the  winds,  for  that  the  sea  would  be  calm  and  quiet  if 
these  winds  did  not  trouble  it.  “ I am  not  one  of  those 
who  think  the  people  are  never  in  the  wrong.  They 
have  been  so,  frequently  and  outrageously,  both  in  other 
countries  and  in  this.  But  when  popular  discontents 
have  been  very  prevalent,  it  may  be  well  affirmed  and 
supported  that  there  has  generally  been  something  found 
amiss  in  the  constitution  or  conduct  of  government , and 
sometimes  of  both.  The  people  have  no  interest  in  dis- 
order ; when  they  do  wrong  it  is  their  error,  and  not 
their  crime.  But  with  the  governing  part  of  the  State,  it 
is  far  otherwise.  They  certainly  may  act  ill  by  design  as 
well  as  by  mistake.”  * Such  also  was  the  opinion  of  a 
great  man,  a minister  of  state,  and  a zealous  asserter  of 
monarchy : “ llicn  nc  revoke  les  grands  d’un  royaume, 
comme  un  gouvernment  foible  ct  derange.  Pour  la  pop- 
ulace, ce  n’est  jamais  par  envie  d’attaquer  qu’elle  se 
souleve,  mais  par  impatience  de  souffrir.”  j* 

Connected  intimately  with  the  vice  of  demagoguism, 


* Burke  — Cause  of  Discontents. 


f Sully  — Mem.  i.  133. 
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but  its  opposite,  is  another  evil,  which  springs,  however, 
from  virtuous  sentiments.  It  is  the  constant  agitation  of 
reforms  upon  speculative  and  ideal  theories.  These  ad- 
vocates having  an  a priori  theory  of  government,  and 
assuming  that  the  relaxation  of  the  restraint  of  govern- 
ment is  per  se  a good,  and  that,  year  after  year,  each  or 
some  one  people  is  continually  and  uninterruptedly  in- 
creasing their  capability  for  self-government,  labor  to 
excite  it,  to  throw  off  some  law  or  other  constitutional 
provision.  Their  theory  may  be  admitted  to  be,  for  the 
sake  of  argument,  perfect,  but  it  is  therefore  an  unfit 
government  for  imperfect  men.  They  disregard  his- 
tory ; they  deny  the  universal  law  of  nature,  mental, 
moral  and  physical,  that  all  good  changes  are  gradual. 
Still  they  are  honest  in  their  designs,  firm  in  the  belief  of 
the  truth  of  their  theories,  and  do  sincerely  believe  that 
their  plans  will  subserve  the  common  good.  But  they  err, 
not  knowing  the  true  principle  of  government,  and  assum- 
ing what  is  a matter  that  must  first  have  “ confirmation 
strong  as  proof  of  Holy  Writ,”  that  the  people  are  more 
capable  of  self-government  — are  more  fit  to  receive  fur- 
ther relaxations  of  the  powers  of  government.  This  is 
eminently  the  vice  of  theorists.  From  the  republic  of 
Plato  to  the  republic  of  Cicero,  from  the  constitution  of 
John  Locke  to  the  constitution  of  Calhoun,  all  have  pro- 
ceeded a priori  to  establish  an  ideally  perfect  theory  of 
government,  and  then  demanded  that  existing  govern- 
ments should  conform  to  them.  The  ideal  republic  may 
be  admitted  to  be  perfect ; but,  as  we  have  before  stated, 
it  is  then  unfit  for  imperfect  men.  Government  is  not  a 
matter  of  pure  reason.  It  exists  and  is  necessary  only 
because  reason  is  imperfect  and  impure,  and  constantly 
in  the  field  trying  to  subdue  our  revolted  and  rebellious 
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passions.  Hence,  because  it  is  not  a matter  of  pure  rea- 
son, no  general  rule  for  the  administration  of  government 
can  be  possibly  laid  down,  which  shall  direct  the  conduct 
of  an  honest  man  in  every  particular  case.  No  lines  can 
be  marked  upon  which  civil  and  political  wisdom  walks : 
they  are  incapable  of  exact  definition.  A man  cannot 
draw  a stroke  between  day  and  night,  although  they  are 
upon  the  whole  tolerably  distinguishable.  All  its  rules 
are  like  that  of  being  honest,  so  general,  that  they  are  too 
general  for  any  nicety  of  application.  Yet  the  ardent 
and  honest  reformer  draws  around  him  others  of  sympa- 
thetic nature,  who,  united  for  the  common  good  of  all,  give 
to  human  government  the  perfection  of  divine  reason. 
From  instinct,  perhaps,  rather  than  reason,  mankind  has 
always  declined  the  use  of  those  instruments,  whose  edge 
is  so  exquisitely  fine,  that  they  are  best  for  ornament  and 
curiosity.  The  people  of  the  United  States  refused  to 
adopt  the  ideally  perfect  republics  of  ancient  or  modern 
times.  The  people  of  France,  having  eaten  of  the  insane 
root,  did  attempt  to  erect  a government  of  pure  reason, 
under  the  teachings  and  guidance  of  idealists  who  were 
less  knaves  than  fools  — and  indeed  they  suffered.  De- 
feat is  the  certain  fate  of  all  such  plans.  Discontent 
follows  in  an  increased  degree,  and  thus  those  blessings 
of  good  government  which  are  enjoyed,  are  undervalued. 
Liberty  itself,  instead  of  being  a state  of  enjoyment  of 
good  possessed,  is  prized  chiefly  because  it  permits  the 
agitation  of  schemes  of  perfection,  with  impunity.  But 
government  profits  by  these  failures,  and  is  made  stronger. 
On  the  other  hand,  the  efforts  of  such  idealists  are  not 
entirely  useless.  They  arouse  the  slumbering  ; they 
sharpen  the  inquisitiveness  of  the  people  into  their 
affairs  ; they  clog  the  progressive  tendencies  of  govern- 
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ment.  So  far  as  tlie  people  of  tlie  United  States  are  con- 
cerned, nothing  can  be  more  unfortunate  for  them,  than 
that  these  schemes  to  restore  the  Constitution  should 
succeed.  That  confers  upon  the  government  progressive 
powers.  Every  amendment  that  improves  the  efficiency 
of  the  action  of  the  government  in  the  use  of  these 
powers,  must  render  it  a more  perfect  instrument  of  pro- 
gress. Its  efficiency  for  its  end  is  increased  exactly  in 
proportion  as  it  is  improved,  hut  its  end  is  progressive  — • 
hostility  to  the  independence  of  the  States,  and  the  hap- 
piness of  the  people.  There  is  but  one  mode  of  reme- 
dying the  evil,  and  that  is  by  removing  the  abuses. 
Amendments  short  of  that,  are  mischievous.  Whilst  the 
powers  continue  even  to  exist  in  a seminal  state  in  the 
Constitution,  the  evil  is  but  scotched,  not  killed. 

There  is  another  important  view  of  this  subject, 
equally  fatal  to  theories  of  ideal  republics,  and  also 
concerning  the  construction  and  administration  of  all 
governments.  It  is  this,  that  society  may  be,  and  is 
disturbed,  not  only  by  acts,  but  by  moral  disorders  which 
the  law  cannot  reach.  Thus  there  are  other  ways  of 
corrupting  an  election  than  by  liquor  and  money. 
Judges  have  been  bribed,  without  receiving  silver  gob- 
lets, and  legislators  by  the  smiles  of  a prince  or  a beauty. 
These  and  many  other  violations  of  duty,  which  if  gen- 
eral would  destroy  society,  cannot  fall  under  the  censure 
of  law.  Now  it  is  in  these  respects,  as  well  as  in  acts, 
that  man  requires  government ; and  this  very  large  class 
of  disorders  are  beyond  the  reach  of  external  govern- 
ment. The  limits  of  it,  are  acts,  not  his  infinitely  more 
numerous  desires.  The  attempt  to  control  them  by 
sumptuary  laAvs  — religious  laws  — moral  laws  — have 
only  made  hypocrites.  This  legislation  not  only  fails  to 


effect  its  purpose,  but  invests  government  with  powers 
that  never  have  been,  nor  according  to  man’s  nature  can 
be  used  except  to  impose  unjust  restraints.  The  best 
government,  therefore,  must  fall  far  short  of  correcting  or 
preventing  many  of  the  disorders  dangerous  and  injurious 
to  society.  Now  much  of  the  speculation  of  writers  on 
government  is  obnoxious  to  the  charge  of  neglecting  this 
important  fact.  They  have  devised  plans  of  government, 
which  might  be  true  if  government  could  be  as  extensive 
as  the  disorders  dangerous  to  society.  Casting  aside  all 
consideration  of  the  important  political  effects  of  those 
duties,  termed  by  ethical  writers  imperfect  duties,  they 
undertake  to  maintain  and  preserve  society  by  ideal 
governments.  Whereas  history  teaches  us  that  the  neg- 
lect of  these  duties  ■ — - corruption  of  manners  — has  been 
more  frequently  the  cause  of  the  destruction  of  societies 
than  violence,  internal  or  foreign.  Indeed,  the  fruit  of 
corruption  is  violence.  Governments  have  often  by  step- 
ping out  of  their  province,  mere  restraint,  attempted  to 
stand  between  the  pestilence  and  the  people,  and  to  arrest 
its  course  by  legislation.  But  it  continued  to  increase 
in  defiance  of  laws,  bloodily  penal,  and  when  society  had 
by  its  own  hands  made  itself  ready,  the  rude  Goth,  the 
wild  Saracen,  the  French  philosopher,  came  and  did 
execution  upon  it.  Vain  and  self-deceptive  is  it  for  a 
people  to  expect  from  government  more  than  restraint. 
Positive  good  which  the  people  cannot  obtain  for  itself, 
government  cannot  bestow'.  Self-interest,  ambition  or 
ignorance  may  boast  of  the  advantages  to  be  derived  by 
the  people  from  the  power  of  government  to  promote  the 
general  welfare  ; but  all  history  shows  that  the  success 
of  government  in  respect  of  this  power  always  interferes 
with  the  happiness  of  the  people  ; — in  general,  in  this 


country,  not  by  actually  taking  from  the  people  advan- 
tages already  enjoyed,  but  by  restraining  them  in  the 
pursuit  of  their  only  happiness,  the  free  and  full  devel- 
opment of  the  laws  of  their  nature.  It  imposes  an 
unnecessary  and  unreasonable  degree  of  restraint. 
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CHAPTER  IV. 

It  is  plain,  therefore,  that  the  possession  of  progres- 
sive powers  by  a government  cannot  make  tire  people,  or 
a majority  of  them,  directly,  either  better,  wiser  or  richer. 
Rut  it  may  be  supposed  that  indirectly,  and  in  reference 
to  the  regulation  of  commerce  with  foreign  nations,  the 
possession  of  them  may  conduce  to  the  end  of  making 
the  people  richer.  Let  it  be  observed,  that  though  the 
intercourse  between  foreign  nations  is  carried  on  only 
through  governments,  yet  the  intercourse  is  between  for- 
eign societies.  The  government,  like  an  ambassador  or 
consul,  or  other  political  agent,  is  merely  an  agent.  It  is 
not  essential  to  the  government  of  the  United  States, 
however  convenient,  that  it  should  be  the  instrument  for 
this  purpose.  The  power  to  make  treaties  and  to  regu- 
late commerce  might  have  been  withheld,  and  been  re- 
served to  the  States.  In  short,  it  might  have  been  made 
no  stronger  than  was  necessary  for  an  instrument  sub- 
sidiary to  reason  for  the  use  of  society,  but  it  has  been 
made  much  stronger.  Now,  nations  deal  with  each  other 
as  moral  beings.  They  feel  affection,  sympathy,  hatred, 
covetousness,  and  other  passions ; but  there  are  none  of 
them  commendable  to  society,  which  a government  con- 
structed merely  as  subsidiary  to  its  reason  cannot  express. 
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The  government  ought  to  be  nothing  more  than  the  organ 
of  society.  If  a society  has  received  such  services  from 
another,  as  the  people  of  this  country  did  from  France 
in  the  war  of  the  Revolution,  they  can  through  their 
organ  express  their  gratitude,  and  on  a fit  occasion  extend 
to  it  aid  and  comfort.  Is  not  that  the  best  and  cheapest 
mode  of  self-defence,  which  enlists  sympathy  and  affec- 
tion'? Does  not  self-defence  justify  treaties,  or  succor, 
to  one  nation  struggling  against  one  common  foe  ? Does 
not  self-defence  include  the  right  to  act  for  that  end, 
offensively  ? Does  not  self-defence  compel  the  preserva- 
tion of  the  property  of  the  people  — - the  honor  of  the 
people  — the  independence  of  the  people  ? If  our  gov- 
ernment was  merely  an  instrument  subsidiary  to  the 
reason  of  society,  would  it  be  less  efficient  to  protect  a 
citizen  in  the  remotest  sea  of  the  earth  from  injustice? 
Would  that  citizen  say  with  less  pride  of  country,  or 
defiance  of  foreign  tyranny,  I am  an  American  citizen  ? 
On  the  other  hand,  nothing  short  of  palpable  and  bare- 
faced dishonesty  could  render  these  powers  injurious  to 
the  society  of  nations. 

But  the  progressive  powers  lead  directly  and  necessa- 
rily to  conflict  with  foreign  nations.  Their  possession 
and  use,  however,  are  all  justified  upon  supposed  com- 
mercial benefits  derived  by  the  nation  from  them.  For 
the  same  reason,  commercial  benefit,  the  conquests  of 
colonies,  or  their  establishment,  have  also  been  justified. 
It  proceeds  upon  the  notion  that  government  can  make 
the  people  richer  ; can  confer  positive  and  direct  benefits 
upon  them.  It  is,  as  we  have  already  shown,  a fallacious 
and  pernicious  opinion.  But  as  colonies  have  been  the 
most  fruitful  of  all  wars,  of  all  commercial  schemes,  it 
will  not  be  unprofitable  to  add  a few  words  on  that  topic. 
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The  commercial  benefit  which  a nation  expects,  from  the 
conquest  or  establishment  of  a colony,  consists  in  its 
trade.  But  it  would  be  mere  waste  of  money  and  men, 
to  found  or  conquer  a colony  for  trade,  and  not  monopo- 
lize that  trade.  Free  trade  to  the  world  would  be  an 
inadequate  return.  But  even  in  that  case,  “ The  monop- 
oly of  the  colony  trade  is  of  no  real  use,  but  the  reverse 
to  the  mother  country.”  * Such  is  the  result  of  the  ex- 
perience of  the  greatest  commercial  nation  of  the  world. 
And  in  further  confirmation  of  our  remarks  on  the  con- 
sequences both  to  the  home  and  foreign  trade  of  the 
possession  by  government  of  these  progressive  powers, 
we  cite  the  following  remarks  from  the  same  author. 
“ Such  being  the  nature  and  vast  extent  of  the  advan- 
tages derived  from  the  home  trade,  it  is  obviously  the 
duty  of  the  legislature  to  give  it  every  proper  encourage- 
ment and  protection.  It  will  be  found,  however,  on  a 
little  consideration,  that  this  duty  is  rather  negative  than 
positive,  — that  is,  consists  less  in  the  framing  of  regu- 
lations than  the  removal  of  obstacles.  The  error  of  gov- 
ernments in  matters  of  trade,  has  not  been  that  they  have 
done  too  little,  but  that  they  have  attempted  too  much. 
It  will  be  afterwards  shown,  that  the  encouragement 
which  has  been  afforded  to  the  producers  of  certain 
species  of  articles  in  preference  to  others,  has  uniformly 
been  productive  of  disadvantage.”  ■j'  Thus  reason,  ex- 
perience and  history,  concur  in  condemning  the  posses- 
sion by  government  of  progressive  powers.  It  is  merely 
an  instrument  subsidiary  to  the  reason  of  society  for  the 
purpose  of  restraint  of  human  passion.  Human  inge- 
nuity cannot  so  frame  it  as  to  enable  it  to  be  an  instru- 
ment to  make  the  people  better,  wiser,  or  richer. 


* McCulloch,  Com.  Die.  331. 


f Ibid.  307. 
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All  governments  do,  however,  exercise  these  powers. 
We  indulge  no  such  vain  hopes  as  to  expect  that  they  will 
speedily  be  surrendered.  The  interest  and  ambition  of 
rulers,  and  the  ignorance  of  the  people,  will  perpetuate 
their  use  for  a yet  indefinite  length  of  time.  A citizen 
whose  position  enables  him  with  any  the  slightest  chance 
of  success,  to  commend  their  abandonment  to  the  people, 
will  make  by  such  a course  irreconcilable  enemies.  Very 
few  men  of  political  influence  but  would  feel  the  smart  of 
so  cutting  a reform  in  some  close  relation  ; some  bosom 
friend ; some  pleasant  acquaintance ; some  dear  protected 
dependant.  Emolument  would  be  taken  from  some ; 
patronage  from  others ; objects  of  pursuit  from  all.  Men 
forced  into  involuntary  independence  will  abhor  the 
authors  of  a blessing  which,  in  their  eyes,  has  so  near  a 
resemblance  to  a curse.  When  officers  are  removed,  and 
the  offices  remain,  you  may  set  the  gratitude  of  some 
against  the  anger  of  others ; you  may  oppose  the  friend 
you  oblige  against  the  enemies  you  provoke.  But  services 
of  the  present  sort  create  no  attachments.  * 

Meanwhile,  and  awaiting  the  slow  but  sure  progress  of 
time,  although  majorities  will  use  their  power  and  abuse 
it,  the  true  friend  of  the  people  has  a certain,  invariable 
practical  rule  for  his  conduct.  The  true  principle  for 
the  foundation  of  government  is  also  the  rule  for  its  ad- 
ministration, — not  of  one  department,  but  of  all ; not  for 
one,  but  all  things  concerning  it.  In  every  variety  of 
national  fortune ; in  peace  and  in  war ; in  the  greatest 
and  the  smallest  affairs ; in  its  domestic  and  foreign  rela- 
tions, it  is  a certain  guide.  Is  it  proposed  to  increase  the 
army,  or  to  decrease  it  ? The  principle  requires  that  the 


* See  Burke  — Speech  on  Reform. 
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increase  or  decrease  should  render  the  government  a more 
fit  instrument,  as  a subsidiary  to  the  reason  of  society  for 
its  use.  Is  it  a question  of  taxation,  internal  improve- 
ments, or  any  other  measure  X — the  same  rule  applies. 
Government  is  only  an  instrument  of  restraint ; no  more, 
no  less.  Moreover,  the  rule  produces  harmony.  For 
men  of  ordinary  intelligence  can  differ  very  little  in  their 
conceptions  of  what  benefits  the  people,  when  it  is  an 
accepted  maxim  that  to  impose  on  the  people  the  least 
degree  of  restraint,  consistent  with  reason,  is  the  duty  of 
the  legislature.  The  differences  wide  and  irreconcilable 
arise,  when  it  is  proposed  to  bestow  benefits  on  the  peo- 
ple, to  make  them  better,  wiser,  or  richer.  The  same 
principle  would,  above  all  others,  render  the  union  of 
these  States  “ more  perfect,”  would  “ establish  justice,” 
by  preventing  sectional  and  class-legislation;  would  make 
the  “public  tranquillity”  immovable  by  removing  all 
causes  of  discontent  with  the  government.  A people  per- 
mitted to  develop  the  laws  of  its  nature  unrestrained 
beyond  its  capacity  for  self-government,  would  not  only, 
like  the  British  Colonies  in  North  America, # until  op- 
pressed by  progressive  laws,  “ rise  rapidly  in  wealth,”  j" 
but  also  in  capacity  for  self-government,  and  as  it  rose  in 
that  respect,  it  would  enjoy  greater  liberty.  No  domestic 
treason  could  filch  it  of  the  people,  no  foreign  levy  could 
crush  it  without  exterminating  them.  Moreover,  the 
people  of  the  North  and  the  South,  the  East  and  the 
West,  need  only  be  true  to  themselves,  and  the  govern- 
ment cannot  do  them  injustice.  Each  section  and  each 
State  can  compel  its  members  to  vote  against  every  act 
that  presupposes  the  right  of  Congress  to  attempt  to 


* See  Note  F,  page  67. 
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promote  the  general  welfare.  That  section  or  that  State 
that  refuses  so  to  instruct  its  representatives,  is  either 
ignorant  of  its  true  interests,  or  incited  by  a dishonest 
desire  to  profit  by  the  wrongs  done  to  the  rest  of  the 
Union.  But  still,  to  save  themselves  from  the  conse- 
quences of  temporary  negligence  — to  deprive  Congress 
of  the  power  to  do  them  wrong,  by  accident  or  design  — 
to  preserve  their  members  from  being  tempted  by  great 
places  to  sacrifice  the  people  — (a  danger  imminent  and 
ever  increasing,  and  against  which  the  people  ought 
always  to  be  watchful  and  inexorably  resentful)  — the  peo- 
ple ought  to  deprive  Congress  of  the  progressive  powers. 
But  if,  from  indolence  or  indifference,  they  will  neither 
instruct  their  members  to  resist  the  use  of  these  progres- 
sive powers,  nor  deprive  Congress  of  them,  then  the 
misfortunes  that  follow  are  deserved.  They  are  then 
already  fit  for  slavery,  and  only  await  the  coming  of  a 
master-spirit  to  surrender  even  the  forms  of  freedom. 
Our  present  government  furnishes  the  means  to  the 
people  to  be  free,  and  to  increase  their  freedom ; but  it 
cannot  implant  the  love  of  freedom  in  their  hearts,  nor 
make  members  of  Congress  honest.  The  people  who 
love  freedom  can  and  will  make  members  act  honestly  ; 
their  evil  desires  are  beyond  human  control.  And  if 
the  people  of  any  section  or  State  in  the  Union , and  par- 
ticularly the  agricultural , will  icatch  vigilantly  its  own 
members,  and  compel  them  to  abstain  from  being  bribed  by 
great  places  to  consent  to  the  use  of  the  progressive  powers , 
and  from  attempting  to  bribe  others  by  the  offer  of  sec- 
tional advantages,  Congress  can  do  them  no  injustice.  All 
the  abuses  complained  of  heretofore  have  begun  in  the 
dishonest  purpose  of  one  or  more  great  men  to  attain  to 
the  Presidency  by  bribing  various  sections.  For  such 
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evils,  dishonesty  and  ambition,  inhabiting  the  bosoms  of 
great  men  in  any  section,  the  concurrent  majority  and 
veto  power  afford  no  remedy  to  the  people  of  that  section. 
They  must  dismiss  such  rulers  from  their  service,  or  they 
ought  to  cease  to  complain.  They  must  trust  to  them- 
selves, and  not  to  their  rulers,  to  become  richer,  wiser,  or 
better. 

In  conclusion,  we  hold  these  propositions  to  be  unde- 
niably true : — 

1st.  That  society  is  the  indispensable  condition  of  the 
free  and  full  development  of  the  laws  of  man’s  nature  — 
of  the  happiness  of  man. 

2d.  That  government  is  an  instrument  of  society,  to 
control,  by  the  force  of  society,  such  members  as  are  dis- 
regardless of  the  reason  of  society  ; and  thus  is  only  an 
instrument  subsidiary  to  the  reason  of  the  society. 

3d.  That  the  use  of  this  instrument  is  the  defence  and 
preservation  of  society  by  restraining  the  causes  of  its 
disorder  or  overthrow ; that  the  causes  of  disorder  or 
overthrow  of  society  are  human  passions  ; and  that  if 
government  cease  to  be  merely  a restraint  upon  passions, 
it  must  be,  in  a greater  or  less  degree,  concordant  with 
the  indulgence  of  the  passions  ; thereby  being  perverted 
from  its  true  end,  and  injurious  to  society,  it  becomes  an 
instrument  not  of  conservatism  but  progress. 

4th.  That  the  effect  upon  society  of  the  possession  by 
government  of  progressive  powers,  is  identically  the  same 
as  if  reason,  which  ought  to  restrain  our  passions,  should 
incite  them  to  increased  activity. 

5tli.  That  the  progressive  powers  cannot  accomplish 
the  ends  for  which  they  are  conceded  to  government, 
namely,  to  make  the  people  wiser,  better  or  richer,  but 
on  the  contrary  prevent  those  ends. 
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6th.  That  the  happiness  and  liberty  of  the  people  of 
the  United  States  will  be  made  more  secure  when  the 
constitutions  of  the  States  and  of  the  United  States  aie 
purged  of  the  progressive  powers.  And  that  whilst 
either  of  them  are  allowed  to  have  or  use  them,  there 
must  be  domestic  strife,  and  danger  to  the  stability  of 
our  institutions. 


NOTE  S. 


Note  A. 

By  Sec.  4,  Art.  4,  the  United  States  guarantee  to  each  State  a 
republican  form  of  government.  This,  in  our  opinion,  is  the  only 
reserved  right  under  the  Constitution.  But  each  State,  as  a State, 
must  have  the  sole  and  undisputed  control  over  its  own  domestic 
affairs,  — as  its  local  institutions — its  mode  of  suffrage  — its  distri- 
bution of  power,  &c.  Not  to  possess  it,  is  to  be  not  a State,  but  a 
county  — Congress  cannot  legislate  upon  them.  Hence,  because  they 
concern  only  each  State  individually,  each  may  alter  its  local  institu- 
tions. Some  of  the  States  have  abolished  slavery,  without  the  consent 
of  Congress  being  asked,  or  needed.  Others  choose  to  keep  it,  with- 
out the  consent  of  Congress  being  asked  or  needed.  Congress  has  as 
much  right  to  interfere  with  the  law  of  South  Carolina,  making  land 
a qualification  for  membership  of  either  branch  of  its  legislature,  as 
its  law  of  slavery. 


Note  B. 

The  internal  evidence  of  the  Constitution  renders  it  at  least  doubt- 
ful, whether  the  favorers  in  the  Convention  of  a splendid  and  powerful 
national  government  did  not  intend  to  leave  to  the  States  no  rights  not 
essential  to  a republic.  So  far  they  were  right  if  such  was  their 
design.  But  they  were  very  wrong  when  they  gave  to  Congress  what 
they  had  clipped  from  the  States.  The  progressive  powers  are  mere 
abuses,  unredeemed  by  one  single  good.  The  people  ought  to  eradi- 
cate them  from  the  constitutions  of  the  States  and  the  United  States. 
Let  us  suppose  that  done.  Then  the  government  would  still  retain 
the  control  of  all  matters  concerning  the  foreign  relations,  the  relations 
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of  the  States,  and  so  much  power  over  the  people  as  is  necessary  for  the 
defence  and  well-being  of  the  government  of  the  Union.  The  States 
would  exercise  all  such  powers  as  are  necessary  for  the  well-being  and 
preservation  of  the  governments  of  the  States.  Neither  the  States  nor 
the  general  government  could  then  impose  unnecessary  restraint  upon 
the  people — they  would  be  permitted  to  pursue  their  own  happiness, 
unaffected  by  the  meddlesome  spirit  of  either  the  government  of  the 
Union  or  of  the  several  States.  As  we  have  before  stated,  the  giving 
to  the  general  government  of  all  the  powers  of  a State,  or  restoring  to 
a State  all  the  powers  of  the  general  government,  would  make  one  or 
the  other  a complete  government.  That  is  the  theory.  The  fact  is, 
that  the  general  government  now  is,  and  no  State  is,  a complete  gov- 
ernment. This  might  be  changed. 


Note  C. 

In  the  text  we  have  admitted,  for  the  sake  of  argument,  Mr.  Cal- 
houn’s idea  of  a concurrent  majority  to  be  correct,  but  it  is  not  so  in 
reality.  Under  the  old  common  law  of  England,  land-holders  alone 
could  be  electors  of  representatives  ; but  representatives  might  be 
lack-lands.  In  1697,  however,  a tory  House  of  Commons  passed  a 
bill  requiring  property  in  land  as  a qualification  to  be  returned  a 
representative  to  parliament  for  any  city,  county,  or  borough  — the 
object  being  to  weaken  the  popular  party  by  excluding  men  “ who 
were  engaged  in  commerce,  and  were  of  liberal  politics.”  When  the 
bill  came  to  the  House  of  Lords,  it  was  opposed  by  the  liberal  party 
which  had  driven  away  the  tyrannical  Stuart  family.  Lord  Somers, 
in  the  debate,  said  “ That  it  was  unjust,  if  a poor  man  had  so  fair 
a reputation,  as  to  be  chosen,  notwithstanding  his  poverty  ; that  he 
should  be  branded  with  an  incapacity  because  of  his  small  estate  ; 
that  it  was  absurd  that  land  should  be  the  only  property  recognized  as 
a qualification  ; ” — and  so  the  bill  was  rejected.  Afterwards,  in  the 
9 Anne,  during  an  high  tory  administration,  the  bill  was  again  intro- 
duced, and  passed  by  both  houses. — 4 Campbell's  Chancellors , 131. 
This  tory  measure  has  been  copied  into  the  constitutions  of  several 
of  the  States,  rendering  their  popular  houses  as  aristocratic  in  principle 
as  the  English  commons,  and  in  practice  depriving  numbers  of  the 
full  influence  in  government  which  it  is  admitted  that  it  should  possess 
even  by  the  friends  of  the  “ concurrent  majority.”  Thus  the  govern- 
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mcnt  absolutely  ignores  commerce  ; and  prefers  land  (even  though  the 
ears  of  its  possessor  affront  the  heavens)  to  commerce,  learning,  vir- 
tue and  talents.  It  does  certainly  produce  unanimity  in  a State,  but 
only  by  depriving  one  portion  of  society  of  a lawful  mode  of  express- 
ing its  disapprobation,  efficiently,  of  the  conduct  of  the  ruling  class. 
The  landed  class  is  not  only  in  possession  of  power,  but  none  can 
dispute  it  with  them,  for  the  rulers  must  be  selected  from  them.  It  is 
a mistake,  therefore,  to  say  that  a concurrent  majority  of  wealth  and 
numbers  exists  in  a State  where  the  qualification  of  a member  of  the 
commons  house  is  land,  and  that  of  the  senate  is  land,  and  that  of  the 
governor  is  land  too.  Both  houses  and  the  chief  magistrate  are  se- 
lected from  the  same  class,  have  the  same  interests,  and  the  same 
feelings.  In  South  Carolina,  the  State  is  divided  into  two  sections,  the 
lower  or  Atlantic  section  having  a majority  in  the  Senate,  the  upper 
in  the  House.  By  this  territorial  division,  one  section  is  prevented 
from  injuring  the  other  section  ; but  this  is  not  a concurrent  majority 
of  wealth  and  numbers,  but  a division  of  sections.  In  principle,  both 
houses  are  the  same  ; neither  can  tax  the  lands  of  the  other  section 
to  excess.  But  what  of  commerce  ? This  landed  class  created  a bank 
to  relieve  the  people  (themselves)  of  taxation,  and  does  so,  by  raising 
the  taxes  almost  altogether  from  the  commercial  class.  According  to 
the  Report  of  the  State  Comptroller  in  1850,  the  whole  amount  of 
taxation  received  from  lands,  negroes,  stock  in  trade,  taxes  on  profes- 
sions, &c.,  amounted  to  the  sum  of  $151,893.63.  And  in  the  same 
year  the  bank  reports  as  applicable  to  the  purposes  for  which  taxation 
would  be  necessary,  $269,825,  derived  from  commerce.  Commerce 
paid  therefore  alone  nearly  twice  as  much  as  all  other  sources  of  tax- 
ation for  the  support  of  a government  which  ignores  it.  Moreover,  the 
supplies  to  be  raised  for  the  necessary  expenses  of  government 
amounted  to  $292,270,  so  that  commerce  paid  (less  $ 30,000)  the 
whole  expense  of  the  government.  Thus  from  beginning  to  end  it 
is  class-legislation.  The  sole  object  of  making  land  the  qualification 
of  the  popular  branch  is  to  adulterate  it,  and  make  it  more  aristo- 
cratic. Numbers,  commerce,  virtue,  talents,  ought  to  have  at  least  as 
potential  a voice  in  the  State  as  lands.  But  now,  a town  lot  of  the 
value  of  $1000  is  a qualification,  whilst  millions  in  commerce  or 
slaves  would  not  be,  although  the  latter  pay  more  taxes  than  the 
former.  Land  and  commerce  are  not,  therefore,  equally  safe  from 
injustice.  The  landholder  is  relieved  by  the  labor  of  his  slaves  from 
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the  necessity  of  working  to  pay  his  tailor,  and  his  tailor  relieves  him 
from  paying  his  taxes.  The  government  is  not  based  upon  a concur- 
rent majority,  but  is  an  aristocracy.  Its  effect  is  to  perpetuate  jealousy 
between  the  upper  and  lower  sections.  It  enables  those  in  power  and 
tempts  them  to  it,  to  govern  by  dividing  the  people.  It  violates  the 
sacred  principle  of  free  government,  that  taxation  and  representation 
are  inseparable. 


Note  1). 

The  articles  of  the  confederation  acted  “ on  the  States,  not  on  the 
individuals  ; the  case  will  be  changed  in  the  new  plan  of  govern- 
ment.” — Mad.  Pap.  803.  An  “ union  of  the  States  merely  federal 
will  not  accomplish  the  objects  proposed  by  the  articles.”  — Ibid.  747- 
749  ; Federalist,  78,  119.  The  fact  that  the  government  does  operate 
directly  upon  the  people  for  certain  and  great  purposes,  is  indisputable, 
and  our  government  is  to  that  extent  the  government  of  the  people 
of  the  United  States.  The  neglect  of  this  fact  — a fact  fatal  to  his 
views  — prevails  throughout  Mr.  Calhoun’s  theory.  Hence  he  is 
wrong  when  he  says  that  the  changes  made  by  the  present  Constitution 
did  not  change  its  basis.  It  did  change  from  a simple  confederacy  of 
the  States,  to  a confederacy  and  partial  union  of  the  people.  The 
same  error  is  apparent  in  his  criticism  upon  the  title  of  the  govern- 
ment. It  means  one  state  of  fact  under  the  Articles,  and  another 
under  the  Constitution.  Hence  because  of  a change  of  basis  with 
new  powers  to  government,  it  was  not  thought  safe  to  retain  only  one 
legislative  body,  as  under  the  Articles,  but  to  create  two  bodies,  — 
because  “ of  the  impropriety  of  delegating  such  extensive  trusts  to 
one  body  of  men.”  — See  Disquisition,  passim.  On  the  other  hand, 
Mr.  Webster  overlooked  altogether  the  fact,  that  the  union  is  one  of 
States,  as  well  as  of  people.  Hence  he  insists  that  it  is  one  people 
for  all  purposes  — an  union  only  and  altogether  of  the  people  of  the 
several  States  into  one  people — a consolidated  government.  This  is 
a greater  departure  from  the  fact  than  that  of  Mr.  Calhoun,  and  would, 
if  true,  utterly  annihilate  the  States.  It  is  to  be  observed,  that  as  the 
Constitution  was  obtained  by  a compromise  of  opinions — was  signed 
by  Hamilton  on  one  extreme,  and  Jefferson  on  the  other — it  cannot 
be  the  exponent  of  any  system  of  government.  It  cannot  be  the 
scientific  development  of  any  theory.  The  Convention  adopted  it 
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under  the  pressure  of  the  times,  trusting  that  the  power  of  amendment 
would  rectify  their  errors.  The  argument  is  often  used,  that  each 
State  is  sovereign.  So  it  is  for  some  purposes,  and  is  not  for  others, 
under  the  Constitution.  Texas  is  by  her  admission  into  the  Union 
divested  of  all  those  powers  belonging  to  sovereignty  which  concern 
her  foreign  relations,  &c.  She  is  sovereign  still,  for  some  purposes. 
This  is  equally  true  of  all  the  States  of  the  Union. 


Note  E. 

Works,  iv.  316.  We  apprehend  that  a great  deal  too  much  stress 
is  laid  upon  the  opinions  of  the  members  of  the  Convention,  its  reports 
and  resolutions,  for  the  purpose  of  interpreting  the  Constitution.  Its 
interpreters  are  the  judges.  They  cannot  receive  the  testimony  of 
Mr.  Madison,  or  Mr.  Jefferson,  or  Mr.  Hamilton,  or  anybody  else  as 
their  guide.  The  instrument  stands  for  interpretation  according  to  the 
ordinary  rules  of  courts.  The  people,  too,  want  no  speculative  opin- 
ions. They  ask,  What  is  the  law  ? and  the  court  answers.  More- 
over, the  experience  of  centuries  is,  that  the  worst  interpreters  of  any 
instrument,  are  its  framers  — a truth  signally  illustrated  by  the  event 
of  the  Constitution.  Its  framers,  with  scarcely  an  exception,  declare 
that  it  has  been  perverted. 


Note  F. 

Ireland  has  not  been  so  fortunate  as  the  colonies  ; she  has  not 
escaped  from  the  restraints  of  foreign  rule  and  interest.  Lord  Bacon 
urged  the  government  of  his  day  to  do  three  things  “ towards  the 
recovery  of  the  hearts  of  that  people.”  To  Secretary  Cecil  he  notes 
that  these  things  should  be  done  — “toleration  in  religion”  — “carry- 
ing an  even  course  between  the  English  and  the  Irish”  — liberty 
given  to  export  their  products,  and  “ to  import  all  things  appertaining 
to  their  necessary  use,  custom  free  from  lienee ,”  England,  but  not 
free  trade  with  the  world.  In  his  discourse  touching  the  plantation  in 
Ireland,  he  says : “ This  desolate  and  neglected  country,  blessed  with 
almost  all  the  dowries  of  nature  — good  soil,  temperate  climate,  a 
race  of  men  valiant,  hardy,  and  active,  as  it  is  not  easy  to  find  such 
confluence  of  commodities,  if  the  hand  of  man  did  join  with  the  hand 
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of  nature,  but  they  are  severed.”  Bold  speech  to  write  to  a Stuart. 
“ The  advice  he  gave,”  says  Lord  Campbell,  (in  1851,)  “ is  beyond 
praise,  and  never  having  been  steadily  acted  upon,  it  is  highly  appli- 
cable to  our  own  times.”  See  2 Lives  of  Chancellors , 351. 

All  that  human  legislation  can  do  to  change  a people  England  has 
tried  upon  the  Irish.  Her  religious  tyranny  has  not  made  them  better, 
that  is,  Episcopalian,  but  has  made  them  her  irreconcilable  foes.  Her 
commercial  and  legal  regulations  have  counteracted  the  dowry  of 
nature,  and  made  Ireland  one  of  the  poorest  and  least  law-abiding, 
countries  in  the  world.  England  has  forced  Spain  to  take  the  anti- 
slavery pledge, — attempted  to  make  her  better;  she  has  failed,  and 
knowing  the  weakness  of  flesh,  removes  the  root  of  the  evil,  Cuba. 
Meanwhile,  she  is  trying  to  make  her  East  India  subjects  wiser,  better, 
and  richer.  She  applauds  with  much  clapping  of  hands  the  piety  of 
Napoleon,  and  the  love  of  universal  freedom  exhibited  by  his  subjects. 
She  snubs  us  for  our  indifferent  morality,  our  excessive  democracy, 
our  presumptuous  sympathy  for  Hungary.  But  Russia  is  equally 
worthy  of  English  censure.  Nicolas  is  a tyrant  at  home  — which 
Napoleon  and  England  are  not  — he  has  no  right  to  put  Turkey  in 
wardship,  but  that  ought  not  to  prevent  us  from  taking  care  of  Spain, 
&c.  &c.  The  English  have  always  deserved  the  character  of  being 
sensible  people,  who  know  the  meaning  of  the  adage,  Mind  your  own 
business. 


